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Not ALL MINORITY SCHOLARSHIPS ARE 
CREATED EQUAL: WHY SOME May BE 
More CONSTITUTIONAL THAN OTHERS 


ANDREW H. BaIpDA* 


INTRODUCTION 


In December of 1990, the United States Department of Education sent 
shock waves felt by universities’ throughout the country when it 
announced that ‘‘race-exclusive’’ scholarships, i.e. those available only 
to minority groups, may be discriminatory and, therefore, illegal.2 The 
Department’s announcement responded to a proposal made by Fiesta 
Bowl officials to create a Martin Luther King, Jr. scholarship fund that 
would give $100,000 to each school whose team participated in the 
annual football game, with the scholarship money to be awarded to 
minority applicants at that school.* Contending that such a scholarship 
program may violate Title VI of the Civil Rights Act of 1964,* the 
Department of Education suggested that the scholarship fund be changed 
‘from a race-exclusive program to a program in which race is consid- 
ered a positive factor among similarly qualified individuals, or to a 
program that utilizes race-neutral criteria.’’> 

The public furor created by the Department’s stance eased somewhat 
when the Bush Administration later stated it would review that policy. 





* Assistant Attorney General, Maryland; B.A., 1980, J.D., 1983, University of 
Maryland. The author is defending the constitutionality of a blacks-only scholarship 
program offered at the University of Maryland at College Park. The views expressed 
herein are those of the author, not the State of Maryland or the Office of the Attorney 
General. 

1. Use of the terms ‘‘university”’ or ‘‘universities’’ includes all institutions of higher 
education. : 

2. See, e.g., Michel Marriott, Colleges Basing Aid On Race Risk Loss Of Federal 
Funds, N.Y. Times, Dec. 12, 1990, at A1. 

3. See Unirep STATES DEPARTMENT OF EDUCATION NEws RELEASE, December 4, 1990, at 
1. Arizona, where the Fiesta Bowl is played, had previously attracted a great deal of 
negative national attention because of the state’s refusal to create a state holiday honoring 
Martin Luther King, Jr. The Martin Luther King, Jr. scholarship fund was apparently 
designed to reshape the state’s image. 

4. 42 U.S.C. §§ 2000d-2000d-4 (1988) (hereinafter Title VI). That statute in pertinent 
part provides ‘‘[nJo person in the United States shall, on the basis of race, color, or 
national origin, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal financial 
assistance.’’ 42 U.S.C. § 2000d (1988). 

5. UNrTED STATES DEPARTMENT OF EDUCATION NEwS RELEASE, December 4, 1990, at 2. 
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The Department then revised its position to provide that private higher- 
education institutions may administer such scholarships if established 
and funded entirely by private persons or entities but may not use their 
own money to fund these scholarships. However, the Department of 
Education’s subsequent announcement, which has since been followed 
by yet another proposed change in policy,’ expressly refrained from 
addressing the legality of race-based scholarships supported by public 
monies, stating that ‘‘[r]jace-exclusive scholarships funded by state and 
local governments are covered by the Supreme Court’s decisions con- 
struing the Constitution and thus cannot be addressed administra- 
tively.’’® 

Putting aside the Department of Education’s vacillations with respect 
to an issue that affects a large number of universities across the nation,° 





6. See UNITED STATES DEPARTMENT OF EDUCATION NEws RELEASE, Dec. 18, 1990, at 1, 
reprinted in 21 Educ. L. Rep. (West) & College L. Dig. (Nat’l Ass’n College & Univ. 
Att’ys) at 95 (Jan. 3, 1991); Department’s New Stance On Minority Scholarships Is So 
Muddled It’s Useless, Many Legal Experts Say, CHRONICLE OF HIGHER EDUCATION, Jan. 9, 
1991, at A33. 

7. On March 20, 1991, Secretary of Education Lamar Alexander released a statement 
announcing the Department’s intention ‘‘to develop guidance for colleges and universities 
about student scholarship and loan programs in which a student’s race or national origin 
is a factor.’’ March 20, 1991 Statement of Lamar Alexander at 1. Secretary Alexander 
expressed the intent to request information and comments from interested parties through 
a notice published in the Federal Register. Id. at 2. That notice was published on May 
30, 1991. See 56 Fed. Reg. 24, 383 (1991). On December 4, 1991, exactly one year after 
the Department of Education announced its general disapproval of race-exclusive scho- 
larships, the Department authorized the issuance of a proposed policy guidance in the 
Federal Register and requested all interested parties to submit written comments, views 
and recommendations on or before March 9, 1992. See 56 Fed. Reg. 64, 548 (1991). In 
this most recent attempt to clarify the Department’s policy concerning the legality of 
these scholarships, the proposed regulations would allow: (1) race-neutral aid for dis- 
advantaged students; (2) scholarships to create a diverse student population, as long as 
race is treated only as a factor when awarding scholarships rather than as a condition 
precedent; (3) the use of race-exclusive scholarships to overcome past discrimination; (4) 
federal race-exclusive scholarships; and (5) privately-funded race-exclusive scholarships 
that do not limit financial aid available to other students. Id. 

8. UNITED STATES DEPARTMENT OF EDUCATION NEwsS RELEASE, Dec. 18, 1990, at 2. 
Noting ‘‘the evident confusion among the universities’ that its revised policy would 
create, the Department stated that it would establish a four-year transition period to allow 
the universities to review their scholarship programs under Title VI and to ensure that 
no students who were previously awarded such scholarships would be prejudiced. Id. 
See also 56 Fed. Reg. 64, 548 (1991) (citing the same concerns as justification for a four- 
year transition period). A civil action was subsequently filed in federal court in Wash- 
ington seeking, among other things, the Department’s immediate enforcement of Title VI 
with respect to race-exclusive scholarships. The court dismissed the action. See Wash- 
ington Legal Foundation v. Alexander, 778 F. Supp. 67 (D.D.C. 1991). 

9. One educational association estimated that approximately 1,000 of its 2,800 
higher-education institution members awarded aid that was based at least in part on 
minority status. See March 20, 1991 Written Statement of Donald M. Stewart, President 
of the College Board, submitted to the House Government Operations Subcommittee on 
Human Resources. The American Council on Education determined that approximately 
45,000 minority students at four-year colleges receive race-exclusive scholarships. See 56 
Fed. Reg. 64, 548 (1991). 
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its seemingly cryptic position with respect to the legality of state and 
local government-funded scholarships may have much more signifi- 
cance than initially intended: As the Department indirectly alluded to 
in its original policy statement, and as the Department’s most recent 
proposed policy makes more clear, these scholarships may be valid 
because they may be justified as part of a larger and, in some instances, 
federally-encouraged effort to rectify the effects of past discrimination. 
Citing 34 C.F.R. § 100.3(b) in its original statement, the Department of 
Education announced initially that federal law prohibits race-exclusive 
scholarships ‘‘in most cases;’’?° the Department’s latest policy proposal, 
however, cites the same regulation as a justification for the use of such 
scholarships to overcome past discrimination.*! That federal regulation 
explicitly provides that a recipient of federal financial assistance ‘‘must 
take affirmative action to overcome the effects of prior discrimina- 
tion. .. .’’12 The Department of Education’s regulations also state that, 
even when discriminatory practices have been abandoned, affirmative 
action may be required to redress the effects of such discrimination.” 

These regulations, as well as the Department’s long-settled policies,** 
have substantial relevance to the validity of scholarships limited to 
minorities. Over the past two decades, the federal government has 
found that more than one-third of the states in this country violated 
Title VI of the Civil Rights Act of 1964 by unlawfully operating racially 
segregated systems of public higher education. In response to the federal 
government’s threat to terminate federal funding, these states have 
taken many ameliorative steps, including the creation of race-exclusive 
scholarships, to eliminate the vestiges of discrimination that segregation 
caused and to facilitate the integration of student and faculty bodies at 
previously-segregated public institutions of higher learning. This Article 
will show that the federal government’s findings of discrimination 
which triggered these remedial steps constitute precisely the type of 
evidence that the Supreme Court has held should be identified to justify 
the use of race-based relief such as race-exclusive scholarships. 





10. See UNITED STATES DEPARTMENT OF EDUCATION NEWS RELEASE, Dec. 4, 1990, at 1. 

11. See 56 Fed. Reg. 64, 549 (1991). 

12. 34 C.F.R. § 100.3(b)(6)(i)(1989). 

13. 34 C.F.R. § 100.5(h) (1989) provides in part: ‘‘In some situations, even though 
past discriminatory practices attributable to a recipient or applicant have been abandoned, 
the consequences of such practices continue to impede the full availability of a benefit. 
If the efforts required of the applicant or recipient ... have failed to overcome these 
consequences, it will become necessary under the requirement stated in paragraph (i) of 
§ 100.3 (b) (6) for such applicant or recipient to take additional steps to make the benefits 
fully available to racial and nationality groups previously subject to discrimination.’’ In 
obvious recognition of these regulations, Secretary Alexander stated in March, 1991 that 
‘‘fiJn some situations Title VI may require consideration of race or national origin to 
overcome proven discrimination at a university.’” March 20, 1991 Statement by Lamar 
Alexander at 2. 

14. The predecessor of 34 C.F.R. § 100.3(b)(6)(i) (1989) dates back at least to 1977. 
See 45 C.F.R. § 80.3(b)(6)(i) (1977). 
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These findings also shed light on the type of evidentiary showing 
other states, as well as private universities,° should engage in to 
substantiate their need for scholarship programs designed exclusively 
for minorities. This Article will demonstrate that race-exclusive scholar- 
ships are available to both the public universities of those states whose 
higher-education systems have been proscribed by the federal govern- 
ment, and to other higher-education institutions which have adequately 
demonstrated the need for such remedial relief. As long as specific 
evidence showing past discrimination in higher education exists, these 
scholarships may be used to remedy the continuing effects of that 
discrimination because they represent a minimally intrusive and yet 
highly potent measure in the ongoing effort to remove discrimination 
fully from higher education. 


I. THE REQUIREMENT FOR PARTICULARIZED EVIDENCE OF DISCRIMINATION 


It is well-settled that the Fourteenth Amendment applies to decisions 
based on race or ethnic origin by faculties and administrations of state 
universities.‘° To justify the use of a race-based classification, a state 
university must show that the classification is supported by a compel- 
ling interest and that its use is narrowly tailored towards the ac- 
complishment of its purpose.’? The Supreme Court has ‘‘consistently 
recognized that government bodies constitutionally may adopt racial 
classifications as a remedy for past discrimination,’’'* because ‘‘[t]he 





15. Although private schools of higher learning are not covered by the federal 
Constitution, if they receive federal funding, their actions may be restricted by Title VI, 
which is coextensive with the fourteenth amendment. See Guardians Ass’n v. Civil 
Service Comm’n, 463 U.S. 582, 610-611, 103 S. Ct. 3221, 3226 (1983) (Powell, J.); id. 
at 612, 103 S. Ct. at 3237 (O’Connor, J.); id. at 639-42 (Stewart, J.). Therefore, a 
scholarship program that passes constitutional scrutiny would also be valid under Title 
VI. See infra n.18. 

16. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 287, 98 S. Ct. 2733, 2746 
(1978) (opinion of Powell, J.) (citing Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 
59 S. Ct. 232 (1938)); Sipuel v. Board of Regents, 332 U.S. 631, 68 S. Ct. 299 (1948); 
Sweatt v. Painter, 339 U.S. 629, 70 S. Ct. 848 (1950); McLaurin v. Oklahoma State 
Regents, 339 U.S. 637, 70 S. Ct. 851 (1950). See also Wygant v. Jackson Bd. of Educ., 
476 U.S. 267, 273, 106 S. Ct. 1842, 1846 (1986), reh’g denied, 478 U.S. 1014, 106 S. 
Ct. 3320 (1986). 

17. Bakke, 438 U.S. at 299, 309-10, 98 S. Ct. at 2733, 2757-2758 (opinion of Powell, 
J.) (citations omitted). It was not until 1989 that a majority on the Court agreed that the 
strict scrutiny test applies when determining the constitutionality of classifications based 
on race. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493-497, 109 S. Ct. 
706, 721-23 (1989) (O’Connor, J.); id. at 520, 109 S. Ct. at 735 (Scalia, J., concurring). 

18. Local 28 of the Sheet Metal Workers’ Int’] Assoc. v. E.E.O.C., 478 U.S. 421, 480 
106 S. Ct. 3019, 3052 (1986) (citing cases). Affirmative action plans that do not violate 
the Equal Protection Clause do not violate federal civil rights laws. See Bakke, 438 U.S. 
at 287, 98 S. Ct. at 2746 (‘‘Title VI must be held to proscribe only those racial 
classifications that would violate the Equal Protection Clause or the Fifth Amendment.’’); 
Bratton v. Detroit, 704 F.2d 878, 883 n.15 (6th Cir. 1983) (‘“‘with regard to liability in 
affirmative action cases, the analysis under [42 U.S.C.] § 1983 is identical to that under 
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Government unquestionably has a compelling interest in remedying 
past and present discrimination by a state actor.’’’® 

Thus, if a state establishes its participation in a system of racial 
exclusion by making ‘‘some showing of prior discrimination by the 
governmental unit involved,’’?° the state may take ‘‘affirmative steps to 
dismantle such a system.’’?: A majority of the Court in City of Richmond 
v. J.A. Croson Co.”? explained the rationale for requiring that a showing 
of discrimination be made before racial preferences may be imposed: 
‘Absent searching judicial inquiry into the justification for such race- 
based measures, there is simply no way of determining what classifi- 
cations are ‘benign’ or ‘remedial’ and what classifications are in fact 
motivated by illegitimate notions of racial inferiority or simple racial 
politics.’’?? Therefore, ‘‘[w]hile the States and their subdivisions may 
take remedial action when they possess evidence that their own .. . 
practices are exacerbating a pattern of prior discrimination, they must 
identify that discrimination, public or private, with some specificity 
before they may use race-conscious relief.’’2+ 

The Supreme Court in Croson set forth one example of the specificity 
required for such relief, stating that ‘‘for the governmental interest in 
remedying past discrimination to be triggered ‘judicial, legislative, or 
administrative findings of constitutional or statutory violations’ must 
be made.’’?> This does not mean, however, that the state has ‘‘the 
burden of convincing the court of [the state’s] liability for prior unlawful 
discrimination; nor does it mean that the court must make an actual 
finding of prior discrimination based on the [state’s] proof before the 
[state’s] affirmative action plan will be upheld.’’** ‘‘Rather, the critical 
point is that the ‘public actor has a firm basis for believing that 
affirmative action is warranted.’’’?” 





the Fourteenth Amendment’’), modified on other grounds, 712 F.2d 222 (6th Cir. 1983), 
cert. denied, 464 U.S. 1040, 104 S. Ct. 702 (1984); Valentine v. Smith, 654 F.2d 503, 
512 (8th Cir. 1981), cert. denied, 454 U.S. 1124, 102 S. Ct. 972 (1981) (‘‘An affirmative 
action plan of a governmental employer that passes constitutional muster does not violate 
[42 U.S.C.] section 1981.”’). 

19. United States v. Paradise, 480 U.S. 149, 167, 107 S. Ct. 1053, 1064 (1987). 

20. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 492, 109 S. Ct. 706, 720, 
(1989) (quoting Wygant, 476 U.S. at 274, 106 S. Ct. at 1846). 

21. Croson, 488 U.S. at 492, 109 S. Ct. at 720. 

22. 488 U.S. 469, 109 S. Ct. 706 (1989). 

23. Id. at 493, 109 S. Ct. at 721. 

24. Id. at 504, 109 S. Ct. at 727. 

25. Id. at 497, 109 S. Ct. at 723 (quoting Bakke, 438 U.S. at 307, 98 S. Ct. at 2757 
(opinion of Powell, J.)). The Croson Court also recognized that evidence demonstrating 
‘ta prima facie case of a constitutional or statutory violation’’ may provide a sufficient 
basis for race-based remedial relief. See id. at 500, 109 S. Ct. at 724. 

26. Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 292, 106 S. Ct. 1842, 1856 
(O’Connor, J., concurring). 

27. Associated Gen. Contractors of Cal., Inc. v. City and County of San Francisco, 
748 F. Supp. 1443 (N.D. Cal. 1990) (quoting Wygant, 476 U.S. at 292 (O’Connor, J., 
concurring)). 
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The Supreme Court has made clear, however, that no such ‘‘firm 
basis’? can exist and that, conversely, race-based remedial relief is 
impermissible in the absence of particularized evidence of discrimina- 
tion.” It was for this reason, among others, that the Court in Regents 
of the University of California v. Bakke?® invalidated a special admis- 
sions program at the University of California at Davis Medical School, 
under which sixteen of the one hundred positions in the entering class 
were set aside for minority students. Finding that ‘‘societal discrimi- 
nation’’ represented ‘‘an amorphous concept of injury that may be 
ageless in its reach into the past,’’*° the Court rejected the school’s 
contention that the program was justified by such discrimination against 
the minority groups that the program favored: 


We have never approved a classification that aids persons per- 
ceived as members of relatively victimized groups at the expense 
of other innocent individuals in the absence of judicial, legislative, 
or administrative findings of constitutional or statutory violations. 
After such findings have been made, the governmental interest in 
preferring members of the injured groups at the expense of others 
is substantial, since the legal rights of the victims must be vin- 
dicated. In such a case, the extent of the injury and the consequent 
remedy will have been judicially, legislatively, or administratively 
defined. Also, the remedial action usually remains subject to 
continuing oversight to assure that it will work the least harm 
possible to other innocent persons competing for the benefit. 
Without such findings of constitutional or statutory violations, it 
cannot be said that the government has any greater interest in 
helping one individual than in refraining from harming another. 
Thus, the government has no compelling justification for inflicting 
such harm.*? 


The Court held, therefore, that: 


the purpose of helping certain groups whom the faculty of the 
Davis Medical School perceived as victims of ‘societal discrimi- 





28. The requirement for such particularity is limited to race-based preferences imposed 
by state and local governments — it does not apply to those imposed by Congress, which 
are also subject to a different standard of constitutional review. See Metro Broadcasting, 
Inc. v. FCC, 110 S. Ct. 2997, 3008-09 (1990) (‘‘We hold that benign race-conscious 
measures mandated by Congress — even if those measures are ‘remedial’ in the sense of 
being designed to compensate victims of past governmental or societal discrimination — 
are constitutionally permissible to the extent that they serve important governmental 
objectives within the power of Congress and are substantially related to achievement of 
those objectives.’’) (footnote omitted). 

29. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

30. Id. at 307, 98 S. Ct. at 2757 (opinion of Powell, J.). 

31. Id. at 307-09, 98 S. Ct. at 2757-58 (opinion of Powell, J.) (citations and footnote 
omitted). 
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nation’ does not justify a classification that imposes disadvantages 
upon persons like respondent, who bear no responsibility for 
whatever harm the beneficiaries of the special admissions program 
are thought to have suffered.” 


Eight years later, in Wygant v. Jackson Board of Education,** the 
Court addressed the similar argument that societal discrimination jus- 
tified a school board’s policy of according preferential protection against 
layoffs to employees on the basis of their race. Noting that ‘‘[s]ocietal 
discrimination, without more, is too amorphous a basis for imposing a 
racially classified remedy,’’** the Court once again held that in the 
absence of specifically identified discrimination, affirmative race-based 
relief is inappropriate: 


No one doubts that there has been serious racial discrimination in 
this country. But as the basis for imposing discriminatory legal 
remedies that work against innocent people, societal discrimina- 
tion is insufficient and over expansive. In the absence of partic- 
ularized findings, a court could uphold remedies that are ageless 
in their reach into the past, and timeless in their ability to affect 
the future.* 


The Supreme Court reaffirmed these views most recently in Croson,*® 
where it addressed a constitutional challenge to a program implemented 
by the City Council of Richmond, Virginia. Under this program prime 
contractors who were awarded city construction contracts were required 
to award at least thirty percent of the dollar amount of each contract 
to minority-owned businesses. Noting that the district court found the 
program designed to remedy ‘“‘the present effects of past discrimination 
in the construction industry,’’*”? the Court held that ‘‘a generalized 
assertion that there has been past discrimination in an entire industry 
provides no guidance for a legislative body to determine the precise 
scope of the injury it seeks to remedy. It ‘has no logical stopping 
point.’’’** The Court thus held that ‘‘[b]ecause the city of Richmond 
has failed to identify the need for remedial action in the awarding of 
its public construction contracts, its treatment of its citizens on a racial 
basis violates the dictates of the Equal Protection Clause.’’*® 

The Supreme Court has stated quite forcefully, therefore, that the 
federal courts will not tolerate racial preferences in the absence of 





. Id. at 310, 98 S. Ct. at 2758 (opinion of Powell, J.). 

. 476 U.S. 267, 106 S. Ct. 1842 (1986). 

. Id. at 276, 106 S. Ct. at 1848. 

. Id. (emphasis in original). 

. 488 U.S. 469, 109 S. Ct. 706 (1989). 

. Id. at 497, 109 S. Ct. at 723 (internal quotations omitted) (emphasis in original). 
. Id. (quoting Wygant, 476 U.S. at 275, 106 S. Ct. at 1847). 

. 488 U.S. at 511, 109 S. Ct. at 730. 
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specific evidence of identified discrimination that justifies the imposi- 
tion of such preferences.*° For that reason, it has not hesitated to strike 
down preferences in the absence of such evidence.“ It is unsurprising, 
therefore, that a court which invalidated a race-exclusive scholarship 
program found no prior discrimination to substantiate the need for that 
program.*? Conversely, in the one reported decision in which a court 
upheld such a scholarship program, the court identified administrative 
findings of past discrimination and continuing federal oversight of the 
state’s efforts to eliminate the vestiges of that specific discrimination 
to justify that program.** Without findings of such a particularized 
nature, at least according to the Supreme Court, the challenged prefer- 
ences carry a true ‘‘danger of stigmatic harm’’ because they could ‘‘in 





40. It is not necessary to find, however, that the beneficiary of the preference was an 
actual victim of the specifically identified discrimination. See Local 93, Int’! Ass’n of 
Firefighters v. City of Cleveland, 478 U.S. 501, 515, 106 S. Ct. 3063, 3071 (1986); Local 
28 of the Sheet Metal Workers’ Int’] Ass’n v. EEOC, 478 U.S. 421, 444-45, 106 S. Ct. 
3019, 3033-3034 (1986); United States v. Paradise, 480 U.S. 149, 107 S. Ct. 1053 (1987). 
See also notes 45-48 infra and accompanying text (race-based remedial relief has been 
routinely approved of in school desegregation cases). 

41. See, e.g., Croson, 488 U.S. at 500, 109 S. Ct. at 724 (‘‘There is nothing approach- 
ing a prima facie case of a constitutional or statutory violation by anyone in the Richmond 
construction industry.’’) (emphasis in original); id. at 505, 109 S. Ct. at 727 (‘‘none of 
the evidence presented by the city points to any identified discrimination in the Richmond 
construction industry.’’); Wygant, 476 U.S. at 278, 106 S. Ct. at 1849 (‘‘Both courts 
[below] concluded that any statistical disparities were the result of general society 
discrimination, not of prior discrimination by the Board.’’); Bakke, 438 U.S. at 305, 98 
S. Ct. at 275-76 (‘‘In this case, .. . there has been no determination by the legislature 
or a responsible administrative agency that the University engaged in a discriminatory 
practice requiring remedial efforts.’’). 

42. See Flanagan v. President and Directors of Georgetown College, 417 F. Supp. 
377, 384 (D.D.C. 1976) (‘‘there has been no showing that defendants were guilty of past 
discrimination’’). 

43. See Podberesky v. Kirwan, 764 F. Supp. 364, 373 (D. Md. 1991), (‘‘If ever there 
was an administrative record demonstrating past discrimination, this is it.’’) rev’d, 1992 
U.S. App. LEXIS 1162, 1992 WL 14624 (4th Cir. Jan. 31, 1992). 

Just before this Article was published, the United States Court of Appeals for the 
Fourth Circuit reversed the district court’s decision and remanded the case for a deter- 
mination of whether present effects of that past discrimination existed at the time the 
plaintiff in that case was denied the opportunity to compete for the race-exclusive 
scholarship. See Podberesky v. Kirwan, 1992 U.S. App. LEXIS 1162, 1992 WL 14624 
(4th Cir. Jan. 31, 1992). The Fourth Circuit found that ‘‘to justify a race-based remedy 
in a case where identifiable discrimination occurred a number of years in the past, a 
finding of such discrimination is not sufficient. There must be some present effect of 
this past discrimination that the program is designed to redress.’’ Slip op. at 9. Thus, 
the Fourth Circuit did not dispute the district court’s determination that a racially-based 
remedial step can be triggered by findings of discrimination; it held, however, that the 
continuation of such a remedy could not be based on findings which occurred ‘‘a number 
of years in the past.’’ Id. That holding fails to account for the fundamental role that the 
federal government serves in requiring and enforcing state desegregation efforts after 
finding a state’s higher education system in violation of federal law: that role necessarily 


means that ongoing federal review is warranted because vestiges of past discrimination 
remain. See also note 113 infra. 
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fact promote notions of racial inferiority and lead to a politics of racial 
hostility.’’** 

Notwithstanding the rigidity of this specificity requirement, the Court 
has consistently endorsed the use of race-based remedial relief in the 
educational context as a means of redressing ‘‘clearly determined con- 
stitutional violations.’’** The Court noted with approval that in school 
desegregation cases where such determinations were made, ‘‘[rJacial 
classifications thus were designed as remedies for the vindication of 
constitutional entitlement.’’** The Bakke Court observed that in those 
cases: 


[t]he State certainly has a legitimate and substantial interest in 
ameliorating, or eliminating where feasible, the disabling effects 
of identified discrimination. The line of school desegregation cases, 
commencing with Brown [v. Board of Education],*’ attests to the 
importance of this state goal and the commitment of the judiciary 
to affirm all lawful means toward its attainment. 


The Court’s views concerning the lawfulness of racial classifications 
in the educational setting are significant because, as the next section 
in this Article demonstrates, the federal government has determined 
that a substantial number of states have violated Title VI of the Civil 
Rights Act of 1964 by failing to remove the vestiges of dual systems of 
higher education that resulted from state-sanctioned racial segregation. 
With respect to those states, therefore, unlike the situations confronting 
the Court in Bakke, Wygant, or Croson, there has been a ‘‘determination 
of [statutory] violation as a predicate for the formulation of a remedial 
classification.’’*° For the reasons stated in Section III of this Article, 
race-exclusive scholarships utilized by colleges and universities in 
response to those determinations or similar specific evidence of dis- 
crimination in their higher-education systems would pass constitutional 





44. Croson, 488 U.S. at 493, 109 S. Ct. at 721. In the context of classifications 
designed to benefit blacks, however, there is a questionable ring to the Croson majority’s 
concern for ‘‘stigmatic harm’’ and promoting ‘‘notions of racial inferiority’’: ‘‘it simply 
seems obvious, in light of the long history of racism in the United States, that blacks 
are a ‘discrete and insular’ group that has been prevented from full and fair participation 
in the majoritiarian process, and that the continuing denial of that participation is 
substantively unjust.’’ Michel Rosenfeld, Decoding Richmond: Affirmative Action And 
The Elusive Meaning Of Constitutional Equality, 87 Micu. L. REv. 1729, 1742-43 (1989). 

45. Bakke, 438 U.S. at 300, 98 S. Ct. at 2753 (opinion of Powell, J.). See also Swann 
v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 81 S. Ct. 1267 (1971); Green v. 
County Sch. Bd. of New Kent County, 391 U.S. 430, 88 S. Ct. 1689 (1968); Brown v. 
Bd. of Educ. 347 U.S. 483, 74 S. Ct. 686 (1954). 

46. Bakke, 438 U.S. at 300, 98 S. Ct. at 2753 (opinion of Powell, J.) (footnote omitted). 

47. 347 U.S. 483, 74 S. Ci. 686 (1954). 

48. 438 U.S. at 307, 98 S. Ct. at 2757 (opinion of Powell, J). 

49. Id. at 301, 98 S. Ct. at 2754 (opinion of Powell, J.). 
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muster because, as to those scholarships, ‘‘there is little or no possibility 
that the motive for the classification was illegitimate racial prejudice 
or stereotype.’’®° 


II. PARTICULARIZED EVIDENCE OF DISCRIMINATION IN PUBLIC HIGHER 
EDUCATION 


The Court in Bakke recognized that race-based remedial measures 
‘‘*have been upheld where a legislative or administrative body charged 
with the responsibility made determinations of past discrimination by 
the industries affected, and fashioned remedies deemed appropriate to 
rectify the discrimination.’’*' In Justice Powell’s view, the Board of 
Regents of the University of California at Davis Medical School could 
not make such determinations, however, because ‘‘[i]ts broad mission 





’ 50. Croson, 488 U.S. at 493, 109 S. Ct. at 721. Notwithstanding that this Article 
focuses on the propriety of race-exclusive scholarships as a remedy for discrimination in 
higher education, that is not intended to suggest that such scholarships cannot be 
defended on other grounds. To the contrary, the Secretary of the Department of Education 
has recognized that ‘‘affirmative action to overcome conditions limiting participation of 
minorities may be permissible but not required.’’ March 20, 1991 Statement by Lamar 
Alexander at 2. Similarly ‘‘a state interest in the promotion of racial diversity has been 
found sufficiently ‘compelling,’ at least in the context of higher education, to support 
the use of racial considerations in furthering that interest.’’ Metro Broadcasting, Inc. v. 
FCC, 110 S. Ct. at 3010-11 n.15, (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. at 
286, 106 S. Ct. 1853 (O’Connor, J., concurring)). Indeed, in a related context the Court 
has recognized that ‘‘a ‘diverse student body’ contributing to a ‘robust exchange of ideas’ 
is a ‘constitutionally permissible goal’ on which a race-conscious university admissions 
program may be predicated.’’ Metro Broadcasting, 110 S. Ct. at 3010 (quoting Regents 
of the Univ. of Cal. v. Bakke, 438 U.S. 311-13, 265, 98 S. Ct. 2733, 2759-60 (1978) 
(opinion of Powell, J.)). See also 56 Fed. Reg. 64, 548 (1991) (proposed Department of 
Education regulation asserting that race-conscious scholarships may be used to create 
campus diversity). One difficulty, however, in defending race-exclusive scholarships on 
this ground may lie in the fact that these scholarships, by definition, are unavailable to 
non-minorities, and thus use race or ethnicity as the sole criterion in determining who 
can receive the benefits they offer. The Supreme Court has noted in the context of a 
student admissions case (as opposed to a financial assistance case) that the interest in 
racial diversity described above ‘‘is not an interest in simple ethnic diversity, in which 
a specified percentage of the student body is in effect guaranteed to be members of 
selected ethnic groups, with the remaining percentage an undifferentiated aggregation of 
students. The diversity that furthers a compelling state interest encompasses a far broader 
array of qualifications and characteristics of which racial or ethnic origin is but a single 
though important element.’’ Bakke, 438 U.S. at 315, 98 S. Ct. at 2671 (opinion of Powell, 
J.). Thus, the Court in Bakke found that an admissions requirement that focuses ‘‘solely 
on ethnic diversity, would hinder rather than further attainment of genuine diversity.”’ 
Id. (emphasis in original). That rationale does not necessarily apply, however, when a 
college or university uses a race-exclusive scholarship as one means of increasing the 
representation of a previously underrepresented group at that school, particularly if the 
scholarship decision is made separately from the school’s admissions decisions and thus 
does not have the effect, as it did in Bakke, of excluding anyone from that school solely 
because of race. Clearly, such a program, which enhances racial diversity at a school 
without denying access to anyone on account of race, would not run afoul of Bakke. 

51. 438 U.S. at 301, 98 S. Ct. at 2754 (opinion of Powell, J.). 
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is education, not the formulation of any legislative policy or the adju- 
dication of particular claims of illegality.’’*? He concluded that ‘‘isolated 
segments of our vast governmental structures are not competent to make 
those decisions, at least in the absence of legislative mandates and 
legislatively determined criteria.’’** In contrast to those views concern- 
ing the ‘‘competence’’ of the Board of Regents to identify and rectify 
constitutional or statutory violations, the Court in Croson found the 
City Council of Richmond, Virginia competent because it ‘‘has legis- 
lative authority over its procurement policies, and can use its spending 
powers to remedy private discrimination, if it identifies that discrimi- 
nation with the particularity required by the Fourteenth Amendment.’ 

Administrative entities may similarly identify and remedy violations 
of federal law as long as ‘‘there has been detailed legislative consid- 
eration of the various indicia of previous constitutional or statutory 
violations ... and [those] particular administrative bodies have been 
charged with monitoring various activities in order to detect such 
violations and formulate appropriate remedies.’’*> With respect to public 
higher-education systems throughout the nation, many of the requisite 
particularized findings of discrimination discussed above have been 
made by competent administrative bodies. Since Congress charged it 
with enforcement of Title VI in 1964, the Department of Health, Edu- 
cation and Welfare (HEW) and its successor, the Department of Edu- 
cation, have determined that nineteen states had operated and continued 
to operate racially segregated systems of higher education in violation 
of federal law.** The federal government found that these states failed 





52. Id. at 309, 98 S. Ct. at 2758 (opinion of Powell, J.). 

53. Id. at 309, 98 S. Ct. at 2758 (opinion of Powell, J.) (footnote omitted). Justices 
Brennan, White, Marshall and Blackmun disagreed with Justice Powell’s assessment 
concerning the ability of the University of California Board of Regents to rectify perceived 
past discrimination, and noted that because the California Constitution gave the Board 
control over the University of California, the Board ‘‘had been vested with full legislative 
(including policymaking), administrative, and adjudicative powers by the citizens of 
California.’’ Bakke, 438 U.S. at 366 n.42, 98 S. Ct. at 2787 n.42. Thus, these Justices 
observed that ‘‘[b]ecause the Regents can exercise plenary legislative and administrative 
power, it elevates form over substance to insist that Davis could not use race-conscious 
remedial programs until it had been adjudged in violation of the Constitution or an 
antidiscrimination statute.’’ Id. Regardless of whether a university is or is not ‘‘compe- 
tent’’ to make findings of past discrimination and fashion appropriate remedial relief, as 
demonstrated at notes 151-154 infra and accompanying text, a public or private institution 
of higher education, just like an employer, is fully able to use a voluntary race-conscious 
remedy as long as it can identify a need for such a program with sufficient particularity. 
At this stage of this discussion, however, it is not necessary to address this point further. 

54. 488 U.S. at 492, 109 S. Ct. at 720. Despite the City Council’s competence, the 
Court found that it failed to adequately identify the discrimination that its minority 
business enterprise set-aside program was designed to redress. See id. at 498-511, 109 
S. Ct. at 723-730. 

55. Bakke, 438 U.S. at 302 n.41, 98 S. Ct. at 2754 n.41 (opinion of Powell, J.) 
(citations omitted). 

56. These nineteen states are Alabama, Arkansas, Delaware, Florida, Georgia, Ken- 





344 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 3 


to desegregate the student bodies and faculties of their previously 
segregated universities, failed to enhance black institutions long dis- 
advantaged by discriminatory treatment, and failed to desegregate the 
governing bodies of these higher-education systems.*” These and similar 
determinations of discrimination, as will be shown, establish the required 
predicate for remedial relief such as race-exclusive scholarships. 

HEW notified ten of these states between 1969 and 1970 that their 
higher-education systems violated federal law: 


In January, 1969 HEW concluded that the state of Louisiana was 
operating a racially segregated system of higher education in 
violation of Title VI of the Civil Rights Act of 1964. ... Between 
January, 1969 and February, 1970, HEW made the same admin- 
istrative determination regarding the systems of higher education 
of the states of Mississippi, Oklahoma, North Carolina, Florida, 
Arkansas, Pennsylvania, Georgia, Maryland and Virginia. In letters 
to the ten states HEW requested each of them to submit a deseg- 
regation plan within 120 days or less. 


At approximately the same time, the United States District Court for 
the Middle District of Tennessee, at the request of the federal govern- 
ment, found that Tennessee had not dismantled its dual system of 
education and ordered the state to submit a plan for the effective 


desegregation of its public higher-education system.*® The federal gov- 
ernment subsequently sought similar relief against Alabama, South 
Carolina, Kentucky, Texas, West Virginia, Missouri, Ohio and Dela- 
ware. 

Many of these states had maintained racially separate systems of 
higher education through state-wide legislation creating and providing 
for the management of separate institutions of higher education.™ After 





tucky, Louisiana, Maryland, Mississippi, Missouri, North Carolina, Ohio, Oklahoma, 
Pennsylvania, South Carolina, Tennessee, Texas, Virginia and West Virgina. HEW’s and 
the Department of Education’s Offices for Civil Rights have been and continue to be 
responsible for enforcing Title VI of the Civil Rights Act of 1964. See 42 U.S.C. § 2000d- 
1 (1988); 34 C.F.R. § 100 (1991). 

57. See Adams v. Richardson, 356 F. Supp. 92 (D.D.C. 1973), modified, 480 F.2d 
1159 (D.C. Cir. 1973) (en banc); Adams v. Califano, 430 F. Supp. 118, 120 (D.D.C. 1977). 
See also TWENTY-SECOND REPORT BY THE HouSE COMMITTEE ON GOVERNMENT OPERATIONS, 
FAILURE AND FRAUD IN CiviL RIGHTS ENFORCEMENT BY THE DEPARTMENT OF EDUCATION at 8, 
100th Cong., 1st Sess., (Oct. 2, 1987) [hereinafter 1987 House Committee Report]. 

58. Richardson, 356 F. Supp. at 94. 

59. Sanders v. Ellington, 288 F. Supp. 937, 940-42 (M.D. Tenn. 1968). 

60. See United States v. Alabama, 828 F.2d 1532 (11th Cir. 1987), cert. denied, sub 
nom. Board of Trustees v. Auburn Univ., 487 U.S. 1210, 108 S. Ct. 2857 (1988); High 
Court to Rule on Mississippi Plan to End Segregation, CHRON. OF HIGHER Epuc., Apr. 24, 
1991, at A28; 1987 House Committee Report at 6-43. 

61. See, e.g., 1935 Md. Laws, ch. 577, § 1; Mp. ANN Cone. art. 65A, § 1 (1957) 








1992] NOT ALL MINORITY SCHOLARSHIPS ARE CREATED EQUAL 345 


HEW notified them that their public higher-education systems were 
unlawful and asked them to submit desegregation plans, North Carolina, 
Louisiana, Mississippi, Oklahoma and Florida completely ignored HEW’s 
request, while several other states submitted plans that HEW found 
unacceptable. Nevertheless, HEW failed to commence formal admin- 
istrative enforcement actions.* A group of black plaintiffs subsequently 
brought suit in 1970 against HEW and obtained an injunction ordering 
HEW to ‘‘commence enforcement proceedings’”’ or ‘‘utilize any other 
means. . . to effect compliance with Title VI by the states of Louisiana, 
Mississippi, Oklahoma, North Carolina, Florida, Arkansas, Pennsyl- 
vania, Georgia, Maryland and Virginia.’’* By individual letters sent to 
each of those ten states, HEW identified its requirements for acceptable 
desegregation plans.® All of those states, with the exception of Missis- 
sippi and Louisiana, submitted higher-education plans that HEW ap- 
proved in June of 1974.* 

That approval, however, was short-lived. For example, although HEW 
initially accepted Maryland’s plan,* in 1975 Martin Gerry, the Acting 





(superseded); University of Md. v. Murray, 182 A. 590 (1935). See also Geier v. University 
of Tenn., 597 F.2d 1056, 1058 n.1 (6th Cir. 1979), cert. denied, 444 U.S. 886, 100 S. 
Ct. 180 (1979) (noting that compulsory racial segregation in all Tennesee higher education 
institutions was mandated by the Tennessee Constitution); Adams v. Bell, 711 F.2d 161, 
174 (D.C. Cir.) (en banc) (Wright, J., dissenting), cert. denied, 465 U.S. 1021, 104 S. Ct. 
1272 (1983) (observing that while many states initially limited their racial segregation 
laws to elementary and secondary schools, ‘‘state legislatures subsequently passed statutes 
extending compulsory racial segregation to higher education’’) (citing U.S. CoMMIssION 
ON Civit RIGHTS, EQUAL PROTECTION LAWS IN HIGHER EDUCATION 9 & n. 47 (1960)). These 
higher education systems were ultimately invalidated by Brown v. Board of Educ., 347 
U.S. 483, 74 S. Ct. 686 (1954). Four years before Brown was decided the Court held that 
the fourteenth amendment prohibits a state from requiring black law and graduate students 
to attend separate schools from those attended by white students. See Sweatt v. Painter, 
339 U.S. 629, 70 S. Ct. 848 (1950); McLaurin v. Oklahoma State Regents, 339 U.S. 637, 
70 S. Ct. 851 (1950). 

62. Adams v. Richardson, 356 F. Supp. 92, 94 (D.D.C.), modified, 480 F.2d 1159 
(D.C. Cir. 1973) (en banc). 

63. Id. at 94. The federal government’s failure to enforce Title VI was not confined 
to that time period. See 1987 House Committee Report at 42-43 (‘‘Given OCR’s history 
of reluctance in enforcing civil rights laws, it is likely that the federal courts will 
ultimately decide the fate of higher education desegregation in the 10 States.’’). 

64. Adams, 356 F. Supp. at 94. Alabama, South Carolina, Kentucky, Tennessee, 
Texas, West Virginia, Missouri, Ohio and Delaware were or would be involved in other 
proceedings. 

65. Adams v. Bell, 711 F.2d 161, 176 (D.C. Cir. 1983) (en banc) (Wright, J., dis- 
senting), cert. denied, 465 U.S. 1021, 104 S. Ct. 1272 (1984). 

66. 711 F.2d at 176 n.21 (Wright, J., dissenting). HEW referred Mississippi and 
Louisiana to the Department of Justice for enforcement proceedings. Id. 

67. See Mandel v. United States Dept. of Health, Educ. and Welfare, 411 F. Supp. 
542, 547-48 (D. Md. 1976), aff'd, sub nom. Baltimore v. Mathews, 571 F.2d 1273 (4th 
Cir.), cert. denied, sub nom. Lee v. United States Dept. of Health, Educ. and Welfare, 
439 U.S. 862, 99 S. Ct. 184 (1978). 





346 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 3 


Director of the Office for Civil Rights (OCR) of HEW, informed Maryland 
that it continued to be in violation of federal law: 


Based on a review of the total record, as the responsible Depart- 
ment official, I have determined pursuant to Section 80.8 (c)(1) of 
the Department’s Regulation that the State of Maryland, its agen- 
cies and its state-operated institutions of higher education are not 
operating in compliance with Title VI of the Civil Rights Act of 
1964, and OCR has exhausted the possibilities of compliance 
through informal conferences and other voluntary means. There- 
fore, I have referred this matter to the Department’s Office of 
General Counsel and requested that it initiate formal administrative 
enforcement proceedings against the State of Maryland. 


In 1977, the United States District Court for the District of Columbia 
similarly found desegregation plans submitted by North Carolina, 
Arkansas, Florida, Georgia, Oklahoma and Virginia unacceptable.® The 
district court made no finding with respect to the states of Louisiana 
and Mississippi, which were already the subject of judicial enforcement 
proceedings,”° or Maryland, which had challenged in the Fourth Circuit 
HEW’s failure adequately to engage in voluntary compliance activities,” 
or Pennsylvania, which was engaged in settlement discussions with 
HEW.” Nevertheless, with respect to the desegregation plans submitted 
by all of the states HEW originally found in violation of Title VI, 
Director Gerry’s predecessor testified ‘‘that the general segregated pat- 
tern in student attendance and faculty assignment which had existed 
before the plans were accepted [in 1974] remained substantially 
unchanged.’’”? Testifying in general on all previously submitted plans, 
Director Gerry subsequently ‘‘confirm[ed] the lack of progress, and the 
need to obtain specific commitments necessary for a workable higher 
education desegregation plan.’’* Areas of deficiencies included the 
“admission, recruitment, and retention of students. . . .’’”5 

The district court ordered HEW to notify North Carolina, Arkansas, 
Florida, Georgia, Oklahoma and Virginia that their desegregation plans 





68. Mandel, 411 F. Supp. at 550. The following month, Maryland filed suit against 
HEW and subsequently obtained a preliminary injunction requiring HEW to seek Mary- 
land’s compliance with federal law by voluntary means before pursuing formal admin- 
istrative relief. Id. at 564. An equally divided court affirmed that injunction on appeal. 
See 571 F.2d 1273. 

69. Adams v. Califano, 430 F. Supp. 118, 120 (D.D.C. 1977). 

70. Id. at 120. See also Adams v. Bell, 711 F.2d at 176 n.21 (D.C. Cir. 1983) (en 
banc) (Wright, J., dissenting), cert. denied, 465 U.S. 1021, 104 S. Ct. 1272 (1984). 

71. Califano, 430 F. Supp. at 120. See also n.68 supra. 

72. 430 F. Supp. at 120. 

73. Id. 

74. Id. 

75. Id. 
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did not comply with Title VI.”* The district court also instructed HEW 
to transmit to those states criteria specifying the ingredients of an 
acceptable higher-education desegregation plan, and ordered those states 
affected by its decision to submit revised desegregation plans complying 
with those criteria.” In response, HEW issued ‘‘Amended Criteria 
Specifying Ingredients Of Acceptable Plans To Desegregate State Sys- 
tems Of Public Higher Education.’’”* The following year, in 1978, HEW 
published new guidelines setting forth the criteria required for the 
preparation of acceptable plans to desegregate dual systems of public 
higher education.”” HEW reiterated that ‘‘[w]here there has been past 
de jure segregation, states are required to take affirmative remedial steps 
and to achieve results in overcoming the effects of prior discrimina- 
tion.’’®° Those criteria specifically provided that the mere abandonment 
of discrimination through a state’s adoption of passive or neutral pol- 
icies is insufficient.‘ Quoting with approval the Supreme Court’s 
decision in Green v. County School Board of New Kent County,8? HEW 
emphasized that ‘‘public school officials have ‘the affirmative duty to 
take whatever steps might be necessary to convert to a unitary system 
in which discrimination would be eliminated root and branch.’’’® 

HEW developed eight ‘‘goals’’ that institutions must meet to achieve 
desegregation in student enrollment.** For example, it determined that 
an acceptable desegregation plan must adopt the following goal: 


[T]hat for two year and four year undergraduate public higher 
education institutions in the state system, taken as a whole, the 
proportion of black high school graduates throughout the state 
who enter such institutions shall be at least equal to the proportion 
of white high school graduates throughout the state who enter 
such institutions.® 


An acceptable desegregation plan must also: 
commit the state to take all reasonable steps to reduce any disparity 


between the proportion of black and white students completing 
and graduating from the two year, four year and graduate public 





76. Id. at 121. 

77. Id. 

78. 42 Fed. Reg. 40780 (1977) (reprinting Adams v. Califano, 430 F. Supp. 118 
(D.D.C. 1977)). 

79. See Revised Criteria Specifying The Ingredients Of Acceptable Plans To Deseg- 
regate State Systems Of Public Higher Education, 43 Fed. Reg. 6658 (1978). 

80. Id. at 6659. 

81. Id. 

82. 391 U.S. 430, 88 S. Ct. 1689 (1968). 

83. 43 Fed. Reg. at 6659 (quoting 391 U.S. at 437-38, 88 S. Ct. at 1694). 

84. 43 Fed. Reg. at 6662. 

85. Id. 
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institutions of higher education, and establish interim goals, to be 
specified by the state system for achieving annual progress.** 


Acknowledging that ‘‘States may need to innovate in seeking out 
talented students who will profit from higher education,’’®” HEW also 
required desegregation plans to provide specific numeric goals, and 
specific timetables and measures to achieve these goals: ‘‘Such measures 
may include, but are not limited to, reviewing, monitoring and revising, 
as necessary, procedures for student recruitment, admission, . . . [and] 
financial aid.’’®* 

A year after the publication of these guidelines, Arkansas, Florida, 
Oklahoma, Georgia and Virginia submitted acceptable desegregation 
plans.*® By the mid-1980s, a number of other states committed to 
desegregate their higher-education systems.% Despite these efforts, as 
one court noted as late as 1987, ‘‘[t]he lack of integration in higher 
education remains. . . .’"** Indeed, Congress itself noted that ‘‘Arkansas 





86. Id. 

87. Id. at 6659-60. 

88. Id. at 6662. 

89. See Adams v. Bell, 711 F.2d 161, 176, 178 (D.C. Cir. 1983) (Wright, J. dissenting), 
cert. denied, 465 U.S. 1021, 104 S. Ct. 1272 (1984). In March, 1979, HEW’s successor, 
the Department of Education, rejected North Carolina’s desegregation plan and com- 
menced enforcement proceedings against that state. See Adams v. Bennett, 675 F. Supp. 
668, 672 (D.D.C. 1987), rev’d, 879 F.2d 880 (D.C. Cir. 1989). North Carolina then filed 
suit that same year against the Department to enjoin administrative proceedings relating 
to whether North Carolina’s higher education system complied with Title VI; that action 
was stayed pending completion of the administrative proceeding. See North Carolina v. 
Department of Health, Educ. and Welfare, 480 F. Supp. 929 (E.D.N.C. 1979). 

90. A consent judgment was entered in 1981 in United States v. Louisiana, 527 F. 
Supp. 509 (E.D. La. 1981), pursuant to which Louisiana agreed to operate a unitary 
system of public higher education. Maryland submitted a five-year desegregation plan 
that applied to the state’s colleges and universities which the federal government approved 
in 1985; Maryland’s desegregation efforts are presently being reviewed by the Department 
of Education. See Podberesky v. Kirwan, 764 F. Supp. 364, 367 (D. Md. 1991). The 
Department of Education settled its enforcement proceeding against North Carolina in 
1981. See Adams v. Bell, 711 F.2d at 164. Mississippi’s efforts to desegregate its campuses 
of higher learning remain subject to challenge to this day. See Ayers v. Allain, 914 F.2d 
676 (5th Cir. 1990) (en banc), cert. granted sub nom., United States v. Mabus, 111 S. 
Ct. 1579 (1991). The United States also intervened in a suit seeking the desegregation of 
public institutions of higher education in Tennessee, which entered into a consent decree 
in the mid-1980’s calling for a range of affirmative obligations. See Geier v. Alexander, 
801 F.2d 799 (6th Cir. 1986). Pennsylvania’s desegregation plans were deemed inadequate 
in 1981 and 1983, see Cheyney State College Faculty v. Hufstedler, 703 F.2d 732, 734- 
36 and n.3 (3rd Cir. 1983), and are still subject to federal supervision, as are the efforts 
of Texas and Kentucky. See High Court to Rule on Mississippi Plan To End Segregation, 
CHRON. OF HIGHER Epuc., Apr. 24, 1991, at A28. Alabama and Louisiana are presently 
involved in desegregation suits pending in the federal courts. Id. 

91. Adams v. Bennett, 675 F. Supp. 668, 678 (D.D.C. 1987) rev’d on other grounds, 
879 F.2d 880 (D.C. Cir. 1989). Judge Pratt, who authored the original decision in Adams 
v. Richardson, 356 F. Supp. 92 (D.D.C. 1973), ordering HEW to initiate administrative 
enforcement proceedings against the ten states identified in that opinion, took judicial 
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and nine other southern and border states have failed in their commit- 
ments to reduce racial discrimination in their colleges and universi- 
ties.’’®? 

In accordance with its published criteria, the Office for Civil Rights 
has monitored and responded to the steps taken by these states as they 
attempt to desegregate their higher-education systems.** OCR has made 
many recommendations to these states to assist them in their desegre- 
gation efforts, and in accordance with its own regulations has specifi- 
cally advocated the use of financial aid designated for black students 
to enhance the recruitment of black students at formerly all-white public 
institutions.” 


III. RACE-EXCLUSIVE SCHOLARSHIPS USED TO FURTHER THE GOAL OF 
DESEGREGATION IN HIGHER EDUCATION ARE CONSTITUTIONAL 


The federal government’s determinations and subsequent actions with 
respect to the previously identified nineteen states contrast sharply with 
the Department of Education’s initial pronouncements on the desira- 
bility and legality of race-exclusive scholarships in the wake of the 
Fiesta Bowl proposal. During the last decade, states and the federal 
government have considered the use of race-exclusive scholarships 
appropriate in the effort to rectify the effects of discrimination in higher 





notice of ‘‘the inherent difficulty of increasing Black enrollment in predominately white 
public institutions, stemming at least in part from current admissions standards, which 
many Blacks, because of inferior secondary education, find difficult to meet. It is no 
secret that many of the Black eligibles with proper academic qualifications are persuaded 
to attend private out-of-state institutions offering scholarships and other financial aid. 
Extensive recruiting efforts have not been entirely successful.’’ 675 F. Supp. at 678-79. 

92. Adams v. Bennett, 675 F. Supp. at 675-76 n.16, citing H.R. Rep. No. 334, 100th 
Cong., 1st Sess., at 4 (1987). In its report to the full House of Representatives, the House 
Committee on Government Operations observed that ‘‘[t]he civil rights problems inherent 
in the higher education systems of the 10 States led to a situation which has come full 
cycle since 1969, when the first findings of illegalities were made by the Federal 
Government.”’ H.R. REP. No. 334, 100th Cong., 1st Sess. at 9 (1987). After reviewing the 
‘‘progress’”’ of those and other states in desegregating their higher education systems, the 
committee concluded that ‘‘there is extremely solid evidence that the vestiges of the 
illegal, dual systems of higher education in the States remain as remnants of blatant 
discrimination. The illegal discrimination today is more insidious, but it still exists, 
nevertheless.’’ Id. at 42. 

93. See 43 Fed. Reg. at 6663. 

94. See, e.g., Podberesky, 764 F. Supp. 364, 374 n.10. For example, based on a 
review of documents that Maryland submitted to the Department of Education with 
respect to Maryland’s efforts to desegregate the University of Maryland at College Park, 
which is the largest university in the state, OCR advised the university ‘‘to ‘increase 
[the] number and amount of existing awards’ of ‘[f]inancial aid (need-based and merit- 
based) designated for black students.’’’ Id. After the university informed OCR about a 
blacks-only scholarship program it offered, OCR replied that the university’s recruitment 
plan, of which this program was a part, adhered to a monitoring guide that OCR 
previously provided the university. Id. 
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education.*® The historical background not only assists in understanding 
why courts have responded as positively as they have to desegregation 
efforts, but also sheds light on what the proponent of a race-exclusive 
scholarship must show for that scholarship to survive judicial scrutiny. 

To date, only one challenge has been made to a race-exclusive 
scholarship program implemented by a state as part of its desegregation 
efforts.°*° A number of challenges have been made, however, to other 
race-based steps taken by state and local governmental bodies to elim- 
inate the vestiges of discrimination attributable to prior segregated 
educational systems.*” While the latter challenges were decided before 
the Supreme Court’s decision in Croson, they continue to be viable 
authority in light of their virtually uniform application of the Court’s 
requirement, initially set forth in Bakke and reaffirmed in Croson, that 
racial preferences must respond to ‘‘particularized’’ discrimination such 
as that identified by ‘‘judicial, legislative, or administrative findings of 
constitutional or statutory violations. . . .’’** All of these cases, as well 
as post-Croson decisions that have addressed constitutional challenges 
to such other types of affirmative action programs as minority-business- 
enterprise preference programs,” suggest how courts will react when 





95. See, e.g., id. 

96. See id. Only one other minority scholarship program has ever been challenged, 
but that program did not arise out of the federal government’s determination that federal 
law had been violated. See Flanagan v. President and Directors of Georgetown College, 
417 F. Supp. 377 (D.D.C. 1976). 

97. See Geier v. Alexander, 801 F.2d 799 (6th Cir. 1986) (blacks-only graduate 
admission program); Palmer v. District Bd. of Trustees of St. Petersburg Jr. College, 748 
F.2d 595 (11th Cir. 1984) (affirmative action hiring plan); Kromnick v. School District 
of Philadelphia, 739 F.2d 894 (3rd Cir. 1984), cert. denied, 469 U.S. 1107, 105 S. Ct. 
782 (1985) (faculty reassignment plan); Valentine v. Smith, 654 F.2d 503 (8th Cir. 1981), 
cert. denied, 454 U.S. 1124, 102 S. Ct. 972 (1981) (hiring plan); Zaslawsky v. Board of 
Educ., 610 F.2d 661 (9th Cir. 1979) (faculty integration plan). See also Caulfield v. Board 
of Educ., 632 F.2d 999 (2nd Cir. 1980), cert. denied, 450 U.S. 1030, 101 S. Ct. 1740 
(1981) (teacher employment and assignment policies). 

98. Bakke, 438 U.S. 265, 307, 98 S. Ct. 2733, 2757 (1978)(opinion of Powell, J.); 
Croson, 488 U.S. 469, 497, 109 S. Ct. 706, 723 (1989). See, e.g., Geier v. Alexander, 
801 F.2d at 810 (‘‘The consent decree in this case does not seek to remedy some 
amorphous ‘societal’ wrong. It is directed solely at the continuing effects of past practices 
that adversely affected black Tennesseans as they moved through the public school 
systems and the higher education system at the state.’’); Palmer v. District Board of 
Trustees, 748 F.2d at 600 (‘‘Florida’s system of higher education, of which the College 
is a part, had been found guilty of past discrimination. . .’’); Valentine v. Smith, 654 
F.2d at 509 (‘‘Findings of previous statutory violations of title VI by a district court and 
OCR justify the use of some type of race-conscious remedy by a state to serve its 
constitutionally permissible objective of remedying past discrimination.’’); see also Krom- 
nick v. School District of Philadelphia, 739 F.2d at 903 (‘‘even if the intermediate 
standard of review applied above were not deemed apt, the result would be the same if 
we apply the more rigorous standard used to evaluate affirmative action programs under 
which members of minority groups are given a preference’’). 

99. See, e.g., Associated Gen. Contractors of Cal., Inc. v. City and County of San 
Francisco, 748 F. Supp. 1443 (N.D. Cal. 1990). 
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confronted with challenges to race-exclusive scholarship programs 
designed to remedy past discrimination. 


A. Race-Exclusive Scholarships Fulfill a Legitimate Remedial 
Purpose 


A race-based remedial measure may be ‘‘accepted as legitimate as 
long as the public actor has a firm basis for believing the remedial 
action is required.’’!° A ‘‘firm basis’’ would appear to exist with respect 
to any race-exclusive scholarship program a state implemented as part 
of its desegregation efforts, as long as those efforts are prompted by 
sufficient findings that they are warranted.’' With respect to the states 
discussed in Section II of this Article, the federal government’s deter- 
minations that desegregation efforts were warranted to rectify the effects 
of numerous dual systems of public higher education afforded the 
precise ‘‘judicial, legislative, or administrative findings of constitutional 
or statutory violations’ that, the Supreme Court held, trigger ‘‘the 
governmental interest in remedying past discrimination’’ and validate 
the states’ ‘“‘compelling interest in favoring one race over another.’’* 

In one of the first cases to apply this requirement of findings in the 
higher-education context, the Eighth Circuit upheld a race-conscious 
affirmative-action plan implemented by Arkansas State University [ASU] 
that resulted in a white plaintiff being denied a job.‘ Arkansas was 
one of the ten states in Adams v. Richardson that the federal government 
determined operated a system of higher education in violation of Title 
VI.1°%* Arkansas developed a statewide desegregation plan and submitted 
it to the federal government.’ That initial plan and a subsequent plan 





100. Wygant v. Jackson Board of Education, 476 U.S. 267, 286, 106 S. Ct. 1842, 1853 
(O’Connor, J., concurring). 

101. See notes 51-57 supra and accompanying text; notes 147-154 infra and accom- 
panying text. 

102. Croson, 488 U.S. 469, 497, 109 S. Ct. 706, 723 (1989) (citing Bakke, 438 U.S. 
265, 307-309, 98 S. Ct. 2733, 2757-2758 (1978)). Further, once a state substantiates its 
‘firm basis for concluding that remedial action was appropriate, it is incumbent upon 
the nonminority [plaintiffs] to prove their case; they continue to bear the ultimate burden 
of persuading the court that the [state’s] evidence did not support an inference of prior 
discrimination and thus a remedial purpose, or that the plan instituted on the basis of 
this evidence was not sufficiently ‘narrowly tailored.’ Only by meeting this burden could 
the plaintiffs establish a violation of their constitutional rights, and thereby defeat the 
presumption that the [state’s] assertedly remedial action based on the [proffered] evidence 
was justified.’’ Wygant, 476 U.S. at 293, 106 S. Ct. at 1857 (O’Connor, J., concurring). 
See also Palmer v. District Board of Trustees of St. Petersburg Junior College, 748 F.2d 
595, 601 (11th Cir. 1984). 

103. See Valentine v. Smith, 654 F.2d 503 (8th Cir., 1981), cert. denied, 454 U.S. 
1124, 102 S. Ct. 972 (1981). 

104. See id. at 506, (citing Adams v. Richardson, 356 F. Supp. 92, 94 (D.D.C. 1973)). 

105. Id. 
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were rejected by OCR and succeeded by a third plan which received 
initial approval in 1974.1°° However, 


[ijn August 1975, OCR documented ‘‘extensive failure to imple- 
ment the Statewide Plan . . . [and that] violations of Title VI... 
continue to exist.’’ After OCR threatened enforcement actions, the 
Governor, college and university officials, and OCR representatives 
met to discuss compliance efforts. In October 1975, ASU submitted 
its affirmative action program.'” 


Based on this record, the Eighth Circuit held that findings of prior 
discrimination sufficed to justify the affirmative-action plan that was 
‘‘the motivating factor’ in denying the plaintiff a job at Arkansas State 
University because she was white: 


The Supreme Court has determined that the Congress, federal 
courts, and, in some instances, the states have the competency to 
make such findings of past discrimination as are sufficient to 
justify a race-conscious remedy. The record reflects that HEW and 
the District Court for the District of Columbia found that Arkansas’ 
colleges and universities did not comply with Title VI. Because 
of these findings and the action taken by OCR, ASU developed 
its affirmative action program. HEW and the district court are 
competent to make findings of past discrimination sufficient to 
justify the remedial purpose of an affirmative action program. 


There is no consensus on what findings of past discrimination 
justify remedial affirmative action. Nevertheless, the issue of 
whether the findings of past discrimination made by the District 
of Columbia District Court and HEW were adequate to justify a 
race-conscious remedy is not even close. Findings of previous 
statutory violations of Title VI by a district court and OCR justify 
the use of some type of race-conscious remedy by a state to serve 
its constitutionally permissible objective of remedying past dis- 
crimination.’ 


Similarly, the Eleventh Circuit upheld the validity of an affirmative- 
action hiring plan implemented by a public community college in 
Florida and approved by HEW after HEW initially found that Florida’s 





106. Id. 

107. Id. (footnote omitted). 

108. Id. at 508-09 (footnotes omitted). The Fourth Circuit’s decision in Croson specif- 
ically contrasted the record of prior discrimination supporting the affirmative action plan 
at issue in Valentine with the record supporting the City of Richmond’s plan, which the 
Fourth Circuit (and later the Supreme Court) held was deficient. See J.A. Croson Co. v. 


City of Richmond, 822 F.2d 1355, 1360 (4th Cir. 1987), aff'd, 488 U.S. 469, 109 S. Ct. 
706 (1989). 
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public higher-education system was racially segregated.’° The court 
stated that ‘‘[t]here having been a finding of past discrimination and 
the adoption of a valid affirmative action plan as a remedial measure, 
there is no question that affirmative action in the form of hiring quotas 
or ratios is appropriate in order to rectify the past discriminatory hiring 
practices.’’1?° 

Most recently, the federal district court in Maryland applied these 
principles in upholding the constitutionality of a blacks-only scholar- 
ship program offered at a state university which OCR determined had 
previously discriminated against blacks." In light of ‘‘an overwhelming 
compilation of historical evidence, replete with administrative findings, 
protracted litigation, and continuing OCR review of [the university’s 
desegregation] efforts,’’"*? the court held that the program ‘‘serves the 
compelling interest of remedying the present effects of past discrimi- 
nation.’’!?? Other courts have also found that racial preferences fulfill 
a valid remedial objective when, as in the above cases, those preferences 
arose out of negotiations with OCR after it initially determined that a 
discriminatory educational system violated Title VI.‘ 





109. See Palmer v. District Bd. of Trustees of St. Petersburg Junior College, 748 F.2d 
595 (11th Cir. 1984). Like Arkansas, Florida was also the focus of proceedings in Adams 
v. Richardson. See 748 F.2d at 596 n.3 (citing Adams), 356 F. Supp. 92 (D.D.C. 1973)). 

110. 748 F.2d at 600. 

111. See Podberesky v. Kirwan, 764 F. Supp. 364 (D. Md. 1991). Maryland, like the 
other two states mentioned above, was also one of the states involved in Adams v. 
Richardson. See 764 F. Supp. at 366-67 (citing Adams, 356 F. Supp. 92 (D.D.C. 1973)). 

112. 764 F. Supp. at 372-73. 

113. Id. at 375. 

On appeal, however, the Fourth Circuit found that the record in Podberesky of the 
present effects of past discrimination was legally insufficient, see F.2d , No. 
91-2577 (4th Cir. Jan. 31, 1992), notwithstanding OCR’s determinations that federal law 
had been violated and ongoing federal oversight of the State’s desegregation efforts, 
which continued through the time the plaintiff applied for admission to the State 
university offering the scholarship program precisely because OCR had not altered its 
position that the State must take remedial actions. In holding that OCR’s findings of 
discrimination and continuing monitoring are constitutionally inadequate justifications 
for the scholarship program challenged in that case, the Fourth Circuit’s decision not 
only conflicts with the decisions of the Eighth and Eleventh Circuits discussed above, 
but also takes the State to task for doing no more than what it was required to do to 
satisfy federal civil rights authorities at the risk of the loss of substantial federal financial 
assistance. Significantly, the Department of Education, which is the principal enforcement 
agency under Title VI, has issued proposed regulations which would authorize colleges 
to award race-exclusive scholarships in response to ‘‘[a] finding of past discrimination 

. made by a court or by an administrative agency—such as the Department’s Office 
for Civil Rights.’’ 56 Fed. Reg. at 64,549. Thus, the Fourth Circuit’s decision would 
invalidate remedial action directly sanctioned by another branch of the federal govern- 
ment. That hardly seems consistent with the federal enforcement scheme contemplated 
by the fourteenth amendment and Title VI. 

114. See Kromnick v. School Dist. of Philadelphia, 739 F.2d 894 (3d Cir. 1984), cert. 
denied, 469 U.S. 1107, 105 S. Ct. 782 (1985) (upholding teacher reassignment policy 
implementing federal standards after OCR notified school district that its former policy 
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Neither Bakke nor Croson explicitly states whether the findings of 
discrimination that justify race-based remedial relief must be formal or 
adjudicated.*** No such requirement appears to exist. The Supreme 
Court in Bakke spoke approvingly only of ‘‘congressionally authorized 
administrative actions, such as consent decrees under Title VII or 
approval of reapportionment plans under § 5 of the Voting Rights Act 
of 1965.’’*° The previously described Title VI enforcement actions taken 
by HEW and the Department of Education seem to be no different from 
the ‘‘administrative actions’’ that the Court referred to in Bakke. 

Additionally, in those cases where the federal government found a 
state’s public higher-education system racially segregated in violation 
of federal law, those ‘‘findings’’ have been treated by lower federal 
courts as arising out of the precise ‘‘congressionally authorized admin- 
istrative actions’’ that the Supreme Court alluded to in Bakke. Indeed, 
two courts of appeals and one district court have held under these 
circumstances that HEW’s non-adjudicative determination that Title VI 
had been violated constituted a sufficient finding of past discrimination 
to justify race-conscious remedies.’’” Other courts have similarly held 
that OCR’s ‘‘belief’’ that federal law was violated constituted a firm 
basis for implementing a race-conscious affirmative-action plan.'” 





rendered it ineligible for federal funding); Zaslawsky v. Board of Educ., 610 F.2d 661 
(9th Cir. 1979) (upholding faculty integration plan devised by school district in cooper- 
ation with OCR after being informed by OCR that the school district failed to comply 
with Title VI). See also United Jewish Orgs. of Williamsburg, Inc. v. Carey, 430 U.S. 
144, 97 S. Ct. 996 (1977) (reapportionment plan redrawn to meet objections of the 
Department of Justice); Caulfield v. Board of Educ., 632 F.2d 999, 1006 (2nd Cir. 1980), 
cert. denied, 450 U.S. 1030, 101 S. Ct. 1740 (1981) (‘‘The argument for upholding a 
voluntary affirmative action plan is even stronger in this case ... for here HEW itself 
initiated the investigation and notified the Board of alleged Title VI and Title IX 
violations.’’). 

115. Those cases do make clear, however, that judicial, legislative, or administrative 
findings of constitutional or statutory violations are sufficient. See Croson, 488 U.S. at 
497, 109 S. Ct. at 723; Bakke, 438 U.S. at 308-09 98 S. Ct. 782 at 2758 (opinion of 
Powell, J.). See also Zaslawsky v. Board of Educ., 610 F.2d 661, 663 (9th Cir. 1979) 
(rejecting contention ‘‘that a race-conscious plan is permissible only when there has been 
a judicial finding of de jure segregation’’); Chicago Fire Fighters Union Local No. 2. v. 
Washington, 736 F. Supp. 923, 928 (N.D. Ill. 1990) (‘‘it warrants reiteration that a formal 
judicial finding of past discrimination is not a constitutional prerequisite to voluntary 
agreement to an affirmative action program’’) (citing Wygant, 476 U.S. at 289, 106 S. 
Ct. at 1855)(O’Connor, J., concurring)). 

116. 438 U.S. at 302 n.41, 98 S. Ct. at 2754 n.41 (opinion of Powell, J.) (citations 
omitted). 

117. See Valentine v. Smith, 654 F.2d 503, 508-09 (8th Cir. 1981); Palmer v. District 
Bd. of Trustees of St. Petersburg Junior College, 748 F.2d 595, 600-01 (11th Cir. 1984); 
Podberesky v. Kirwan, 764 F. Supp. 364, 371-75 (D. Md. 1991). 

118. See Zaslawsky v. Board of Educ., 610 F.2d at 664 (‘‘Here the [school district] 
was found to be in violation of Title VI. The [school district] could have challenged 
HEW’s determination by requesting a hearing . . ., or sought injunctive relief to prevent 
HEW from acting... The [school district], however, through its governing board of 
education, declined to pursue either course by voting to adopt the plan recommended 
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A requirement for formal or adjudicated findings of discrimination 
would also appear contrary to a central goal of Title VI; ‘‘[i]t would be 
inconsistent with ... Title VI and the HEW regulations on voluntary 
action . . . to require that an institution wait to be adjudicated to be in 
violation of the law before being permitted to voluntarily undertake 
corrective action. . . .’’? Indeed, in her concurring opinion in Wygant,’”° 
Justice O’Connor cited several of the Court’s ‘‘decisions recognizing 
the States’ ability to take voluntary race-conscious action to achieve 
compliance with the law even in the absence of a specific finding of 
past discrimination.’’? Clearly, in light of the dual systems of higher 
education that existed and still may exist in many states,’?? and the 
federal government’s determinations that those educational systems 
violated federal law, the race-based remedial steps taken by those states 
differ radically from those addressed in Croson. The Court in Croson 
found, with respect to Richmond’s minority-business-enterprise set- 
aside program, that ‘‘it is simply impossible to say that the city has 





by HEW.’’); Kromnick v. School Dist. of Philadelphia, 739 F.2d at 904-06 (holding that 
teacher-assignment policies, which were implemented after OCR informed the school 
district by letter that the district’s present policies violated federal law, served a legitimate 
remedial purpose); Caulfield v. Board of Educ., 486 F. Supp. 862, 877 (E.D.N.Y. 1979) 
(‘‘It is inappropriate . . . to require a formal administrative or judicial finding of discrim- 
ination, whether in violation of the Constitution or some lesser statutory standard, before 
such remedial action may be taken.’’), aff'd, 632 F.2d 999 (2d Cir. 1980), cert. denied, 
450 U.S. 1030, 101 S. Ct. 1740 (1981). See also Chicago Fire Fighters Union Local No. 
2 v. Washington, 736 F. Supp. at 929 (finding that a ‘‘strong basis’’ existed for remedial 
action notwithstanding that ‘‘there exist no formal findings of past discrimination’’). 
119. Bakke, 438 U.S. at 352, 98 S. Ct. at 2779 (Brennan, White, Marshall and 
Blackmun, JJ., separate opinion). In finding that a race-exclusive scholarship program 
was justified by OCR’s initial determination that Maryland’s higher education system 
was racially segregated, the district court in Podberesky v. Kirwan rejected the plaintiff's 
argument that Title VI required accused violators 
to engage in extended litigation in order to insulate any remedial program from 
subsequent challenge — even if it accepted its obligation to stop violating Title 
VI. This might present Article III problems under the ‘feigned case’ doctrine, 
and it certainly would be a waste of judicial resources. Moreover, it flies in 
the face of Title VI’s policy favoring voluntary compliance. 

764 F.Supp. at 373. 

120. 476 U.S. 267, 284, 106 S. Ct. 1842, 1852 (1986). 

121. Id. at 291, 106 S. Ct. at 1856 (citing United Jewish Orgs. of Williamsburgh, Inc. 
v. Carey, 430 U.S. 144, 165-66, 97 S. Ct. 996, 1010 (1977) (upholding voter-reapportion- 
ment plan redrawn to meet objections of the Department of Justice); McDaniel v. Barresi, 
402 U.S. 39, 91 S. Ct. 1287 (1971) (voluntary school desegregation plan)). See also 
United Steelworkers v. Weber, 443 U.S. 193, 99 S. Ct. 2721 (1979) (upholding voluntary 
plan under Title VII that reserved 50% of job openings for blacks); Donaghy v. City of 
Omaha, 933 F.2d 1448, 1459 (8th Cir. 1991) (‘‘Formal findings of past discrimination 
need not precede a public [actor’s] adoption of a remedial affirmative action plan.’’) 
(citing Wygant, 476 U.S. at 289-292, 106 S. Ct. at 1854-1857 ) (O’Connor, J., concurring)). 

122. Kentucky, Maryland, Texas and Pennsylvania are still subject to federal super- 
vision, and desegregation cases concerning the higher education system of Alabama, 
Louisiana and Mississippi are pending in the federal courts. See supra note 90. 
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demonstrated ‘a strong basis in evidence for its conclusion that remedial 
action was necessary.’’’?? A race-exclusive scholarship program imple- 
mented by any of those states would clearly represent ‘‘action to rectify 
the effects of identified discrimination,’’'** more particularly, deficien- 
cies in the recruitment, admission and retention of minority students, '25 
because in each of those states there has been a determination by ‘‘a 
responsible administrative agency that the [state] engaged in a discrim- 
inatory practice requiring remedial efforts.’’1?6 

Of course, a state’s right to use race-exclusive scholarships or any 
other type of race-based remedy is not unlimited, as ‘‘remedial power 
extends no further than the scope of the continuing constitutional 
violation.’’!?” Indeed, as the Bakke Court noted, in school desegregation 
cases where race-based remedies were imposed in response to consti- 
tutional or statutory violations,’** ‘‘the scope of the remedies was not 
permitted to exceed the extent of the violations.’’!° But once a deter- 
mination of prior discrimination has been made, a state has broad 
authority to eliminate that discrimination from its system of educa- 
tion.1°° 

The lower federal courts divide on whether the states have an affir- 
mative duty to continue to desegregate their formerly segregated systems 
of higher education after the official segregation has ceased and been 
replaced by open admission policies.1*! But there is little question that 





123. 488 U.S. at 510, 109 S. Ct. at 730 (quoting Wygant, 476 U.S. at 277, 106 S. Ct. 
at 1848). 

124. Id. at 509, 109 S. Ct. at 729. 

125. See; e.g., Adams v. Califano, 430 F. Supp. 118, 120 (D.D.C. 1977); Adams v. 
Bennett, 675 F. Supp. 668, 678-79 (D.D.C. 1987). 

126. Bakke, 438 U.S. at 305, 98 S. Ct. at 2756 (opinion of Powell, J.) 

127. Croson, 488 U.S. at 525, 109 S. Ct. at 738 (Scalia, J., concurring). 

128. See Bakke, 438 U.S. at 300, 98 S. Ct. at 2753 (opinion of Powell, J.) (citing 
Swann v. Charlotte-Mecklenburg Bd. of Educ., 403 U.S. 1, 91 S. Ct. 1267 (1971); McDaniel 
v. Barresi, 402 U.S. 39, 91 S. Ct. 1287 (1971); Green v. County School Board of New 
Kent County, 391 U.S. 430, 88 S. Ct. 1689 (1968)). 

129. Bakke, 438 U.S. at 300-01, 98 S. Ct. at 2753 (opinion of Powell, J.). See also 
Board of Educ. of Oklahoma City Public Schools v. Dowell, 111 S. Ct. 630, 636-38 (1991); 
Columbus Board of Education v. Penick, 443 U.S. 449, 465, 99 S. Ct. 2941, 2950 (1979); 
Dayton Board of Education v. Brinkman, 433 U.S. 406, 420, 97 S. Ct. 2766, 2775 (1977); 
Milliken v. Bradley, 418 U.S. 717, 744, 94 S. Ct. 3112, 3127 (1974). 

130. See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. at 15-16, 91 S. Ct. 
at 1275-76; Green v. County School Board of New Kent County, 391 U.S. at 437-38, 88 
S. Ct. at 1693-94. 

131. Compare Ayers v. Allain, 914 F.2d 676, 687 (5th Cir. 1990) (en banc), cert. 
granted sub nom., United States v. Mabus, 111 S. Ct. 1579 (1991) (no affirmative duty 
once state discontinues prior discriminatory practices and adopts and implements good- 
faith, race-neutral policies and procedures) with Geier v. Alexander, 801 F.2d 799, 804- 
05 (6th Cir. 1986) (duty to desegregate continues until vestiges of past unlawful segre- 
gation in public higher education are removed). See also Bazemore v. Friday, 478 U.S. 
385, 408, 106 S. Ct. 3000, 3013 (1986) (holding that the University of North Carolina 
Extension Service had no duty to desegregate its previously segregated 4-H and Home- 
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the Constitution permits the states, if they choose, to monitor and 
rectify the continuing effects of discriminatory educational systems 
notwithstanding the discontinuance of the official segregation that 
initially made those systems unlawful. Even if a state has no duty 
under the Constitution to desegregate a higher-education system that it 
previously racially segregated, it does not follow that the Constitution 
forbids that state from seeking to remove from its educational system 
all vestiges of its prior unlawful acts. Indeed, the Constitution contem- 
plates that ‘‘the States and their subdivisions may take remedial action 
when they possess evidence that their own spending practices are 
exacerbating a pattern of prior discrimination,’’*? and requires only 
that ‘‘they must identify that discrimination, public or private, with 
some specificity before they may use race-conscious relief.’’'** Thus, 
regardless of whether a state is required to remove from its higher 
education system the vestiges of its past unlawful acts by ‘‘root and 
branch,’’"** it may constitutionally choose to do so.*%5 

In these circumstances, a state’s interest in engaging in remedial 
race-based relief is compelling. In Geier v. Alexander,’** the federal 
government challenged the constitutionality of a black-graduate-student 
admission program, and claimed that ‘‘the illegal condition of segre- 
gation in public higher education in Tennessee was cured by adoption 
of an open-admissions policy and compliance with the district court’s 
prior decrees, and thus the State had no compelling interest in embarking 
on additional remedial action.’’*? The Sixth Circuit found this argument 
unpersuasive and held that ‘‘[t]his position is contrary to specific 





maker Clubs once admission to those clubs was open to all races and prior segregation 
practices were discontinued); Norris v. State Council of Higher Educ., 327 F. Supp. 
1369, 1373 (E.D. Va. 1971) (three-judge court), aff'd per curiam sub nom., Board of 
Visitors of the College of William and Mary v. Norris, 404 U.S. 907, 92 S. Ct. 227 (1971) 
(holding that states have a duty to eliminate vestiges of state-imposed segregation in 
higher education); Sanders v. Ellington, 288 F. Supp. 937, 942 (M.D. Tenn. 1968) (same); 
Alabama State Teachers Ass’n v. Alabama Pub. School and College Auth., 289 F. Supp. 
784 (M.D. Ala. 1968), aff'd per curiam, 393 U.S. 400, 89 S. Ct. 681 (1969) (no 
constitutional obligation to desegregate in higher education once discrimination ceases 
and neutral policies are implemented). 

132. Croson, 488 U.S. at 504, 109 S. Ct. at 727. 

133. Id. at 504, 109 S. Ct. at 727. 

134. Green v. County School Bd. of New Kent County, 391 U.S. 430, 438, 88 S. Ct. 
1689, 1694 (1968). 

135. This is precisely the distinction that the district court in Podberesky v. Kirwan 
drew in upholding a voluntarily-created race-exclusive scholarship program designed to 
rectify the effects of past discrimination: ‘‘[A]ssuming that OCR did err in taking the 
position that a university has the obligation to undertake affirmative action to remedy 
equal protection violations, that is not the issue in this case. The Banneker program was 
not imposed on UMCP; UMCP voluntarily agreed to it and is now defending it as its 
own. The constitutionality of the program is, therefore, not dependent on whether a 
court or OCR can require affirmative remedies for a Title VI violation.’ 764 F. Supp. at 
373-74 (citation omitted) (emphasis in original). 

136. 801 F.2d 799 (6th Cir. 1986). 

137. Id. at 805. 
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findings of the district court.... We think the record in this case 
establishes without question that a ‘compelling governmental interest’ 
is involved.’’1* 

Similarly, the Third Circuit in Kromnick v. School District of Phila- 
delphia,’*® addressing a long history of discrimination reminiscent in 
many ways of that confronting the federal government in the higher- 
education cases, held that a school district’s teacher-assignment policy 
implemented as a result of negotiations with OCR did not, as the 
district court held, lose its remedial purpose once OCR informed the 
school district it was ‘‘under no further obligation’’**° to continue that 
policy: 


The district court apparently believed that once the School District 
was relieved by the OCR in 1982 of the obligation to maintain 
the 75%/125% policy, its action in continuing that policy ceased 
to be remedial. The district court ignored the 15 year history of 
state proceedings against the School District, which are still pend- 
ing in state court, directed to effecting integration of the Phila- 
delphia public school system. The long history of Philadelphia 
public schools as ‘‘racially identifiable’’ as either ‘‘white schools’’ 
or ‘‘black schools’’ cannot be gainsaid. As early as 1969 the School 
District was operating under a consent decree entered into with 


the Pennsylvania Human Relations Commission requiring it to 


remove the racial imbalance among teachers in its schools.’*" 
& &2& @ 


In the context of repeated court and administrative orders to 
eliminate the racial identifiability of schools, the School District’s 
plan to further this end by integrating faculty must be considered 
remedial as a vital part of the ongoing effort to achieve a unitary 
school system. Thus, the fact that the four year federal phase of 
this long history concluded in 1982 cannot signify an end to the 
remedial nature of efforts made toward this goal.**? 


Likewise, in Podberesky v. Kirwan,** the district court found that a 
race-exclusive scholarship program was supported by a compelling 
interest even though the university sponsoring the program met most 
of the goals set forth in its desegregation plan. The university’s presi- 
dent testified that the institution had not discriminated against blacks 
in admission or financial aid for years: 





old. 

. 739 F.2d 894 (3d Cir. 1984). 

. Id. at 899. 

. Id. at 904. 

. Id. at 905 (emphasis added). 

. 764 F. Supp. 364 (D. Md. 1991). 
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Nevertheless, the effects of longstanding discrimination are per- 
vasive, and there is ample evidence in the record before me to 
support the view of [school] officials that it is premature to find 
that there are no present effects of past discrimination at the 
institution. OCR has not yet certified that [the university] is finally 
in compliance with Title VI, and it is prudent for the University’s 
officials to let OCR’s evaluation run its course[,] provided that 
this evaluation is concluded within the next several years.’ 


Given the inglorious history of the state-mandated racial segregation 
that at one time permeated this country’s public higher-education 
institutions,’** and the federal government’s numerous findings with 
respect to the de facto continuation of that discrimination,’** states 
which previously operated those educational systems should and must 
have wide latitude in fashioning appropriate remedies to redress the 
effects of such discrimination. Race-exclusive scholarships are but one 
of many such remedies that would be supported by a compelling 
interest. 

Of course, whenever the federal government determines that the 
disabling effects of discrimination in an education system have been 
eliminated, or when the federal government has never made any 
determination concerning the legality of a higher-education system, it 
is necessary ‘‘to establish, in the record, that the classification is 
responsive to identified discrimination.’’**” In those circumstances, a 
university needs to substantiate either ‘‘that its earlier efforts had failed 
to eliminate the vestiges of its past discriminatory practices,’’*** or that 
such remedial relief is warranted in the first place. In either case, just 
as various state and local governmental bodies have conducted hearings, 
taken testimony and made findings to substantiate race-based remedial 
legislation that they enacted,’*® one available option is ‘‘that state and 
local agencies also establish the presence of discrimination in their own 
bailiwicks, based either upon their own fact-finding processes or upon 
determinations made by other competent institutions.’’* 

Justice Powell’s opinion in Bakke expressed the view that a university 
is unable to establish the need for a race-based remedy because its 





144. Id. at 375. The Fourth Circuit rejected this finding on appeal. See Podberesky v. 
Kirwan, 1992 U.S. App. LEXIS 1162, 1992 WL 14624 (4th Cir. Jan. 31, 1992). See notes 
43 and 113, supra, for a criticism of the Fourth Circuit’s analysis. 

145. See supra note 61. : 

146. See supra notes 58-92 and accompanying text. 

147. Bakke, 438 U.S. 265, 310, 98 S. Ct. 2733, 2758 (1978) (opinion of Powell, J.) 

148. Geier v. Alexander, 801 F.2d at 809. 

149. See, e.g., Maryland Highway Contractors Ass’n, Inc. v. Maryland, 933 F.2d 1246 
(4th Cir. 1991) (program giving bid preferences to minority and women-owned busi- 
nesses); Associated Gen. Contractors of Cal., Inc. v. City and County of San Francisco, 
748 F. Supp. 1443 (N.D. Cal. 1990) (same). 

150. Drew S. Days Ill, Fullilove, 96 YALE L.J. 453, 480-81 (1987) (quoted in Croson, 
488 U.S. at 504, 109 S. Ct. at 727). 
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function is to educate, not legislate or adjudicate matters of discrimi- 
nation.**1 The Court in Croson recognized, however, that evidence 
demonstrating a mere ‘‘prima facie case of a constitutional or statutory 
violation’’ would also provide a party with a strong basis for concluding 
that remedial action was necessary.**? Clearly, if public employers have 
the ability to enact voluntary affirmative-action plans in response to 
evidence demonstrating a prima facie violation of federal law, such as 
suspicious statistical disparities within their work forces,*** a public or 
private college or university may similarly respond to such unexplained 
disparities among its students.’ 





151. See 438 U.S. at 309, 98 S. Ct. at 2758. But see id. at 366 n.42, 98 S. Ct. at 2787 
n.42 (opinion of Brennan, White, Marshall and Blackmun). 

152. 488 U.S. at 500, 109 S. Ct. at 724 (citing Wygant, 476 U.S. at 274-75, 106 S. Ct. 
at 1847). 

153. See, e.g., United Steelworkers of America v. Weber, 443 U.S. 193, 99 S. Ct. 2721 
(1979). 

154. This latter point remains true notwithstanding the Croson Court’s citation of 
Bazemore v. Friday, 478 U.S. 385, 407-08, 106 S. Ct. 3000, 3012-13 (1986), in support 
of the proposition that ‘‘[t]he mere fact that black membership in . . . trade organizations 
is low, standing alone, cannot establish a prima facie case of discrimination.’’ Croson, 
488 U.S. at 503, 109 S. Ct. at 726. First, immediately after citing Bazemore, the Croson 
Court recognized that if the ‘‘statistical disparity’’ between eligible minorities and 
minority membership in trade organizations ‘‘were great enough, an inference of discrim- 
inatory exclusion could arise.’’ Id. at 503, 109 S. Ct. at 726. Thus, a similar inference 
could be drawn if a school could identify a disparity between eligible black high school 
students who attend college and that school’s black population. 

Second, the discussion above addresses the issue of whether a college or university 
may voluntarily adopt some type of affirmative action program to correct suspect dis- 
parities among its student body. In contrast, the Court in Bazemore addressed the issue 
of whether the Constitution imposed an affirmative obligation to desegregate 4-H and 
Homemaker Clubs once admission to those clubs was available to all races and prior 
illegal segregation practices were abandoned. As stated previously, whether a party has 
a duty to desegregate is quite different from the question of whether that party may 
desegregate if it chooses to do so. See supra notes 131-135 and accompanying text. 

Third, the wisdom of applying Bazemore to the context of higher education admission 
and financial aid practices is questionable. As the Sixth Circuit observed, ‘‘[i]t appears 
fallacious to attempt to extend Bazemore to any level of education. While membership 
in 4-H and Homemaker Clubs offers a valuable experience to young people and families, 
particularly in rural areas, it cannot be compared to the value of an advanced education.”’ 
Geier v. Alexander, 801 F.2d at 805. In finding Bazemore inapplicable to the higher 
education setting, the Sixth Circuit noted ‘‘[t]he importance of education to the individual 
and the interest of the state in having its young people educated as completely as 
possible,’’ id., and recognized that ‘‘[w]hile no one is compelled to enter a profession, 
in order to do so a person must attend a university offering courses of study leading to 
a degree in the profession selected.’’ Id. at 804. Affirmative action may be warranted in 
that scenario to ensure the elimination of all remnants of a formerly racially segregated 
college or university, thus guaranteeing that all students may truly voluntarily choose to 
attend such institutions. See Brief of the United States at 30-31, United States v. Mabus, 
No. 90-1205, October Term 1991 (‘‘[T]he remnants of prior illegal conduct can fetter 
choice and render a facially neutral plan discriminatory in operation . . . . [A] State also 
must ensure that it has eliminated, to the extent practicable, remnants of the dual system 
that may fetter free choice.’’). See also Norris v. State Council of Higher Educ., 327 F. 








1992] NOT ALL MINORITY SCHOLARSHIPS ARE CREATED EQUAL 361 


Regardless of whether the evidentiary showing is made by a legis- 
lative body, an entity responsible for administering civil-rights laws, 
or a governing board of a public or private college or university, that 
showing, be it comprised of findings of discrimination or evidence 
demonstrating a prima facie violation of federal law, must establish 
that the resulting racial classifications are warranted. An inquiry, such 
as the one the federal government conducted in determining that 
nineteen states discriminated against blacks in higher education, should 
be made as to whether, and if so why, sharp racial imbalances exist at 
those universities in relation to the percentages of blacks and other 
minorities eligible to attend, teach at and administer higher-education 
institutions.‘*> For example, as courts have found with respect to student 
enrollment, available evidence may establish that any ‘‘present disparity 
between black and white enrollment . . . resulted from the long history 
of denial of equal educational opportunities to generations of black’’ 
students and that ‘‘the disproportionately low black enrollment in all 
areas of higher education ... resulted from decades of separate and 
unequal education of black students at every level... .’’%* Such evi- 
dence would establish a compelling interest ‘‘in providing equal edu- 
cational opportunities at all levels,’’'*” thus justifying the imposition of 
race-based remedial relief. 


B. Race-Exclusive Scholarship Programs Are Narrowly Tailored To 
Remedy Prior Discrimination 


Because ‘‘remedying past or present racial discrimination by a state 
actor is a sufficiently weighty state interest to warrant the remedial use 





Supp. 1368 (E.D. Va. 1971), aff'd per curiam sub nom., Board of Visitors of the College 
of William and Mary v. Norris, 404 U.S. 907, 92 S. Ct. 227 (1971); Sanders v. Ellington, 
288 F. Supp. 937 (M.D. Tenn. 1968). 

Significantly, the day after it decided Bazemore, the Supreme Court recognized that 
‘even where the employer or union formally ceases to engage in discrimination, informal 
mechanisms may obstruct equal employment opportunities. An employer’s reputation for 
discrimination may discourage minorities from seeking available employment.’’ Local 28 
of Sheet Metal Workers’ Int’! Ass’n v. EEOC, 478 U.S. 421, 449, 106 S. Ct. 3019, 3036 
(1986). Thus, the Court held that ‘‘{iJn these circumstances, affirmative race-conscious 
relief may be the only means available ‘to assure equality of employment opportunities 
and to eliminate those discriminatory practices and devices which have fostered racially 
stratified job environments to the disadvantage of minority citizens.’’’ Id. at 450, 106 S. 
Ct. at 3036 (citation omitted) (quoting McDonald Douglas Corp. v. Green, 411 U.S. 792, 
800, 93 S. Ct. 1817, 1823 (1973)). Plainly, if affirmative remedial action is appropriate 
in the employment setting to assure equality of employment opportunities and to eliminate 
discriminatory mechanisms, it is no less appropriate in the pre-employment setting of 
education to assure full access to the educational opportunities needed for employment. 
See Geier, 801 F.2d at 804-05. 

155. See supra note 57 and accompanying text. 

156. Geier v. Alexander, 801 F.2d at 805. See also Adams v. Bennett, 675 F. Supp. 
at 678 (taking judicial notice that difficulty in increasing enrollment of black students in 
predominately white public institutions stems at least in part from admission standards 
that blacks often cannot meet because of inferior secondary education). 

157. Geier v. Alexander, 801 F.2d at 805. 
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of a carefully constructed affirmative action program,’’*** the remaining 
question concerns whether the race-exclusive scholarship programs 
discussed in this Article are such ‘‘carefully constructed’’ programs. 
‘Under strict scrutiny the means chosen to accomplish the State’s 
asserted purpose must be specifically and narrowly framed to accom- 
plish that purpose.’’** However, the Supreme Court has not ‘“‘in all 
situations required remedial plans to be limited to the least restrictive 
means of implementation. . . . [T]he choice of remedies to redress racial 
discrimination is a balancing process left, within appropriate consti- 
tutional or statutory limits, to the sound discretion of the trial court.’’?™© 
A balancing approach seems particularly appropriate when reviewing 
an affirmative action plan implemented by a state with a system of 
higher education that the federal government has previously determined 
to be unlawful. 

The Supreme Court has stated that ‘‘[i]Jn determining whether race- 
conscious remedies are appropriate, we look to several factors, includ- 
ing the necessity for the relief and the efficacy of alternative remedies; 





158. Wygant, 476 U.S. at 286, 106 S. Ct. at 1853 (O’Connor, J., concurring). 

159. Id. at 280, 106 S. Ct. at 1850. 

160. United States v. Paradise, 480 U.S. at 184, 107 S. Ct. at 1073 (quoting Fullilove 
v. Klutznick, 448 U.S. 448, 508, 100 S. Ct. 2758, 2790 (1980) (Powell, J., concurring)). 
A restrictive application of the strict scrutiny test would seem to be less justified in 
“‘reverse discrimination’’ cases than in other situations where a person is treated differ- 
ently from others on account of his or her race. ‘‘In the context of racism, a black 
candidate is truly denied an opportunity to compete for a scarce public good because of 
her race. In the context of affirmative action, on the other hand, a white candidate is 
not harmed because of his race, but as the result of a design to eliminate the present 
effects of past discrimination.’’ Michel Rosenfeld, Decoding Richmond: Affirmative Action 
And The Elusive Meaning Of Constitutional Equality, 87 Mic. L. REv. 1729, 1789 (1989) 
(footnotes omitted). Thus, a strict implementation of the strict scrutiny test, while called 
for in the former situation, is not demanded in the latter: ‘‘Racial discrimination is 
intended to degrade and demean its victims and to cast them as inferiors. Compensatory 
affirmative action, however, is not meant to deprive whites of equal respect.’’ Id. (footnote 
omitted). 

161. See Valentine v. Smith, 654 F.2d at 509-10 (‘‘A flexible evaluation of the means 
adopted by Arkansas is all the more appropriate in this case because, on the one hand, 
the state faced termination of federal benefits and liability for past discrimination against 
blacks, if it failed to institute an affirmative action plan, and, on the other hand, it faced 
liability to whites for any voluntary preferences adopted to mitigate the effects of prior 
discrimination against blacks.’’); Podberesky v. Kirwan, 764 F. Supp. at 375 (‘‘remedial 
plans need not be limited to the least restrictive means of implementation’’) (citations 
and quotations omitted). See also Green v. County School Bd. of New Kent County, 391 
U.S. at 439, 88 S. Ct. at 1695 (‘‘There is no universal answer to complex problems of 
desegregation; there is obviously no one plan that will do the job in every case.’’). One 
commentator argues that the least restrictive alternative approach is inappropriate in 
cases involving race-based remedies because such cases involve two fourteenth amend- 
ment interests: ‘‘eradicating the effects of racial discrimination under the fourteenth 
amendment and preventing discrimination against so-called innocent third parties under 
the fourteenth amendment.’’ Solomon Oliver, Jr., Litigating The Constitutionality Of State 
And Local Affirmative Action Plans: Issues And Approaches, 10 REv. OF LITIGATION 55, 
93 (1990). For this reason, he argues that a balancing approach is appropriate. Id. 
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the flexibility and duration of the relief, including the availability of 
waiver provisions; the relationship of the numerical goals to the relevant 
. . . market; and the impact of the relief on the rights of third parties.’’1® 
The first factor favors upholding any race-exclusive scholarship imple- 
mented by a state which the federal government previously found to 
violate federal law. ‘‘[G]iven the [states’] compelling interest in reme- 
dying past discrimination the necessity for relief . . . is great.’’*** OCR 
previously determined that the higher education systems of ten states 
were deficient in the recruitment, admission and retention of black 
students,’** and found the educational systems of nine other states to 
be unlawful for presumably the same and related reasons.’* Congress 
subsequently found that a number of states failed to reduce racial 
discrimination in their public higher-education institutions.’ Race- 
exclusive scholarship programs would plainly offset such deficiencies 
at these states’ formerly segregated universities.’ 

Race-neutral alternatives to such a scholarship program were rejected 
in one case because they were not effective in remedying prior discrim- 
ination.’® Indeed, the federal government had recognized the ineffec- 
tiveness of alternative remedies, as it specifically advised the state in 
that case to consider increasing the number and amount of financial- 
aid awards designated for black students.’®® Further, studies reviewed 
by state officials demonstrated that black high school students did not 
perform as well as white students on standardized tests such as the 
scholastic aptitude test, and that such standardized tests do not accu- 
rately predict a black student’s success in college.’ Substitution of 
such ‘‘race neutral’’ testing mechanisms for the program’s race require- 
ment thus would exacerbate rather than ameliorate the discrimination 
that the state in that case agreed to remedy.'” 





162. United States v. Paradise, 480 U.S. at 171, 107 S. Ct. at 1066. 

163. Chicago Fire Fighters Union Local No. 2 v. Washington, 736 F. Supp. 923, 932 
(N.D. Ill. 1990). 

164. See Adams v. Califano, 430 F. Supp. at 120. 

165. See supra notes 59-60 and accompanying text. 

166. See Adams v. Bennett, 675 F. Supp. at 675-76 n.16 (citing 1987 House Committee 
Report at 4). 

167. ‘‘Also, the cumulative effect of the long history of systematic racial discrimination 
in education, housing, employment, trade unions, and trade associations in the construc- 
tion industry, and in virtually every other sphere of social interaction, is likely to have 
a substantial negative impact on the prospects of success of all blacks.’’ Rosenfeld, supra 
note 160, at 1787 (footnote omitted). Race-exclusive scholarship programs designed to 
benefit black students assist in filling a void created by years of racial discrimination in 
higher education. 

168. See Podberesky v. Kirwan, 764 F. Supp. at 375-76. 

169. Id. at 374 n.10. 

170. Id. at 375-76. See also Sharif v. New York State Education Dept. 709 F. Supp. 
345 (S.D.N.Y. 1984) (preliminary injunction entered against New York State’s award of 
merit scholarships on the ground that such awards discriminated against women who 
do not do as well as men on scholastic aptitude tests). 

171. See 764 F. Supp. at 375. 
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The remaining factors set forth above also compel a finding in favor 
of the validity of race-exclusive scholarships to rectify the effects of 
past discrimination. The programs would not be permanent or even 
long-lasting; rather, their lifetimes would be measured solely by whether 
the states succeeded in removing all vestiges of discrimination from 
their systems of higher education, which in some instances were pre- 
viously segregated by law. Clearly, ‘‘[njothing about the duration of 
the plan suggests any purpose other than a remedial one ... [or 
suggests] that the period of the plan exceeds the time substantially 
necessary for achieving the plan’s remedial purpose.’’!”? Similarly, if 
states were to tailor their affirmative-action goals of increasing and 
retaining black-student attendance at traditionally all-white campuses 
to corresponding percentages of black high school seniors in those 
states, the use of race-exclusive scholarships to achieve these goals 
would be consistent with requirements articulated by the Supreme 
Court.173 

Finally, race-exclusive scholarship programs do ‘‘not impose an un- 
acceptable burden on innocent third parties.’’!”* ‘‘It is not a constitu- 
tional defect in this program that it may disappoint the expectations of 
nonminority [individuals]. When effectuating a limited and properly 
tailored remedy to cure the effects of prior discrimination, such a 
‘sharing of the burden’ by innocent parties is not impermissible.’’'”® 
The Supreme Court recently upheld the constitutionality of a program 
favoring minority broadcasters, noting that: 


just as we have determined that ‘‘[a]s part of this Nation’s dedi- 
cation to eradicating racial discrimination, innocent persons may 
be called upon to bear some of the burden of the remedy,’’ we 





172. Valentine v. Smith, 654 F.2d at 511. Additionally, in those states still subject to 
the federal government’s supervision, see supra note 90, the continuing federal role in 
monitoring the states’ efforts to comply with Title VI further demonstrates the temporary 
nature of this remedy. See Podberesky v. Kirwan, 764 F. Supp. at 376 (‘‘at least until 
OCR has determined that UMCP is in compliance with Title VI, the Banneker program’s 
continuing existence does not offend the Constitution’). See also Kromnick v. Schooi 
Dist. of Philadelphia, 739 F.2d at 911-12; Vaughns v. Board of Educ. of Prince George’s 
County, 742 F. Supp. 1275, 1307-08 (D. Md. 1990). 

173. Compare United States v. Paradise, 480 U.S. at 179, 107 S. Ct. at 1071 (approving 
“‘the relationship between the numerical relief ordered and the percentage of nonwhites 
in the relevant work force’’) with Croson, 488 U.S. at 500, 109 S. Ct. at 725 (‘‘the city 
does not even know how many MBEs in the relevant market are qualified to undertake 
prime or subcontracting work in public construction projects’’). 

174. United States v. Paradise, 480 U.S. at 182, 107 S. Ct. at 1072. 

175. Fullilove v. Klutznick, 448 U.S. 448, 450, 100 S. Ct. 2758, 2760 (1980). This is 
particularly so because ‘‘the burdens of compensatory affirmative action are not compa- 
rable to those of outright racial discrimination and do not deprive whites of equal 
respect. . . . [A]ffirmative action designed to remedy the present effects of past discrim- 
ination does not take away from ‘innocent’ whites anything that they have rightfully 
earned. .. .”’ Rosenfeld, supra note 160, at 1790 (footnote omitted). 
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similarly find that a congressionally mandated benign race-con- 
scious program that is substantially related to the achievement of 
an important governmental interest is consistent with equal pro- 
tection principles so long as it does not impose undue burdens 
on nonminorities.”® 


Such programs impose no unconstitutional burden on non-blacks. 
Indeed, the Supreme Court has specifically recognized that school- 
admission cases, like hiring-goal cases, involve ‘‘less intrusive’ racial 
preferences because they ‘‘impose a diffuse burden, often foreclosing 
only one of several opportunities. . . .’’’””? The Court noted that in one 
such school admission case, for example, ‘‘while petitioner’s complaint 
alleged that he had been denied admission to the University of Wash- 
ington Law School because of his race, he also had been accepted at 
the Oregon, Idaho, Gonzaga, and Willamette Law Schools. ‘‘’”* 

Further, the decision to award race-based scholarships is typically 
separate from the decision to admit students. Thus, unlike in a classic 
school admission case like Bakke, in which sixteen seats were set aside 
for minority students, a state university’s refusal to consider a student 
for a race-exclusive scholarship does not, as it did in Bakke, deny that 
student a slot in the university’s class.’ Therefore, unlike the plaintiff 
in Bakke, in most circumstances a student will not be denied critical 


educational opportunities as a result of a state’s implementation of a 
race-exclusive scholarship program.’®° 





176. Metro Broadcasting, Inc. v. Federal Communications Comm’n, 110 S. Ct. 2997, 
3025-26 (1990) (emphasis in original) (quoting Wygant, 476 U.S. at 280-81, 106 S. Ct. at 
1850). 

177. Wygant, 476 U.S. at 283, 106 S. Ct. at 1851. Accord Geier v. Alexander, 801 
F.2d at 806 (racial preferences in graduate school admission programs ‘‘do not impose 
the same serious consequences on members of the majority race as the protections from 
layoff struck down in Wygant. ... They are much more like the hiring goals approved 
in Sheet Metal Workers v. EEOC ... in their impact on individual members of the 
majority’’); Podberesky v. Kirwan, 764 F. Supp. at 376 (‘‘While a scholarship is certainly 
a desirable benefit, the denial of one does not create a burden analogous to a lay-off, 
which violates a reliance interest in continued employment.’’). See also United States v. 
Paradise, 480 U.S. at 182, 107 S. Ct. at 1072 (‘‘The one-for-one [hiring] requirement does 
not require the layoff and discharge of white employees and therefore does not impose 
burdens of the sort that concerned the plurality in Wygant.’’). Some programs foreclose 
no opportunity at all if they are unrelated to a university’s decision to admit students. 
See infra notes 179-80 and accompanying text. 

178. Wygant, 476 U.S. at 283 n.11, 106 S. Ct. at 1851 n.11, (citing DeFunis v. 
Odegaard, 416 U.S. 312, 94 S. Ct. 1704) (1974)). 

179. Compare Podberesky v. Kirwan, 764 F. Supp. at 369 (‘‘This is not a case where 
a plaintiff was deprived of the opportunity to attend an institution to which it is likely 
he would have been admitted but for an unlawful racial preference.’’) with Bakke, 438 
U.S. at 281 n.14 and 289, 98 S. Ct. at 2743 n.14 and 2743. 

180. Nor could a student claim a denial of such an opportunity because ‘‘there is no 
right to college education at public expense.’’ Dozier v. Loop College, Chicago, 776 F.2d 
752, 753 (7th Cir. 1985). See also Metro Broadcasting, Inc. v. Federal Communications 
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In sum, a race-exclusive scholarship program is narrowly tailored; it 
‘‘does not disproportionately harm the interests, or unnecessarily tram- 
mel the rights, of innocent individuals.’’** 


CONCLUSION 


Since at least 1954, the federal judiciary has led the effort to dismantle 
‘‘root and branch’’ the painful legacy of racial discrimination in edu- 
cation. For years, the federal government has told a large number of 
states that their higher-education systems were unlawfully segregated 
and that they must take affirmative steps to ameliorate their past actions. 
In the course of correcting prior wrongs, and evidenced by the many 
lawsuits that have arisen in the wake of such corrective action,’ these 
states find themselves ‘‘on a high tightrope without a net beneath 
them,’’®* as they ‘‘face liability for past discrimination against blacks, 
yet cannot attempt to rectify past wrongs without fearing liability to 
whites.’’1** Race-exclusive scholarships are an appropriate response to 
an unfortunate history of discrimination in higher education, discrim- 
ination that was and still is all too common. They represent perhaps 
the most powerful and least intrusive weapon available to battle the 
lingering effects of that history. Like other forms of remedial relief, a 
race-exclusive scholarship program 


does no more than offer remedial aid to apt black students to help 
throw off the disadvantages attendant to a long history of discrim- 
ination. It is merely a catch-up provision. [Its] goals .. . are just 
a modest step toward the larger goal of a [state’s] system of higher 
education in which no component is identifiable by race.1* 


The courts should be exceedingly reluctant to invalidate these vitally 
significant, minimally-intrusive programs. 





Comm’n, 110 S. Ct. at 3026 (‘‘Applicants have no settled expectation that their appli- 
cations will be granted .... Award of a preference .. . thus contravenes ‘no legitimate 
firmly rooted expectation[s]’ of competing applicants.’’); Associated Gen. Contractors of 
Cal., Inc. v. City and County of San Francisco, 748 F. Supp. at 1453 (‘‘non-MBEs have 
no settled expectation in attaining any given contract’’). 

181. United States v. Paradise, 480 U.S. at 183, 107 S. Ct. at 1073. See also Valentine 
v. Smith, 654 F.2d at 511 (‘‘ASU’s affirmative action plan does not require firing any 
employees to make room for minority applicants. Nor does the plan deprive innocent 
persons of employment rights or benefits they already enjoyed.’’). 

182. See, e.g., Geier v. Alexander, 801 F.2d 799; Palmer v. District Bd. of Trustees, 
748 F.2d 595 (11th Cir. 1985); Valentine v. Smith, 654 F.2d 503 (8th Cir.), cert. denied, 
454 U.S. 1124, 102 S. Ct 972 (1981); Podberesky v. Kirwan, 764 F. Supp. 364. 

183. Palmer v. District Board of Trustees, 748 F.2d at 601 (quotations omitted). 

184. Id. at 601. 

185. Geier v. Alexander, 801 F.2d at 806. 





THE COPYRIGHT REMEDY CLARIFICATION 
AcT OF 1990: STATE EDUCATIONAL 
INSTITUTIONS Now FACE SIGNIFICANT 
MONETARY EXPOSURE FOR COPYRIGHT 
INFRINGEMENT 


ROBERT A. BURGOYNE* 


INTRODUCTION 


On November 15, 1990, President Bush signed into law the Copyright 
Remedy Clarification Act of 1990 (the Act).1 The Act clarifies Congress’ 
intent that the Copyright Act of 1976? be applied to states ‘‘in the same 
manner and to the same extent as any nongovernmental entity.’’* The 
Act expressly abrogates any immunity that states might have under the 
Eleventh Amendment to the United States Constitution, thereby sub- 
jecting state entities to the full range of remedies for copyright infringe- 
ment, including damages and attorney’s fees.* This means that state 
colleges and universities now risk significant monetary liability if they 
infringe copyrights.° 





* B.A., Ohio Wesleyan University, 1978; J.D., University of North Carolina School 
of Law, 1982. Mr. Burgoyne is a partner in the Washington, D.C. office of Fulbright & 
Jaworski. 

1. Pub. L. No. 101-553, 104 Stat. 2749 (1990). 

2. 17 U.S.C. §§ 101-914 (1988). 

3. Pub. L. No. 101-553, 104 Stat. 2749 (1990). Similar legislation has been introduced 
clarifying Congress’ intent that states not be immune from suit for patent and trademark 
infringement. See 137 Conc. REc. S4057, S4048 (daily ed. March 21, 1991) (discussing 
Senate Bill 758, the Patent and Plant Variety Protection Remedy Clarification Act and 
Senate Bill 759, the Trademark Remedy Clarification Act). 

4. See infra notes 57-68 and accompanying text. 

5. The recent decision in Basic Books, Inc. v. Kinko’s Graphics Corp., 758 F. Supp. 
1522 (S.D.N.Y. 1991), illustrates the potential monetary significance of the Copyright 
Remedy Clarification Act. The court held in that case that the practice of copying book 
excerpts into ‘‘packets’’ for use by students at three universities infringed the book 
publishers’ copyrights. The court awarded $510,000 in damages plus injunctive relief, 
attorney’s fees and costs. Although the only defendant in the case was a for-profit copying 
center, the universities themselves and the professors who used the various packets could 
have been named as additional defendants on a theory of contributory infringement. See 
Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 435, 104 S. Ct. 774, 784 
(1984); Gershwin Pub. Corp. v. Columbia Artists Mgm’t Inc., 443 F.2d 1159, 1162 (2d 
Cir. 1971) (‘‘{oJne who, with knowledge of the infringing activity, induces, causes, or 
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This Article examines the Copyright Remedy Clarification Act and 
its implications for state educational institutions. Part I discusses how 
the Act came into existence, why Congress felt it necessary to amend 
the Copyright Act, and the major provisions and implications of the 
amendments. Part II discusses the statutory fair-use defense, which 
remains unchanged under the Act. Finally, Part III discusses the rem- 
edies which are available to copyright holders and which may now be 
sought against public educational institutions as a result of the Act. 
The extended reach of these remedies makes it important that faculty 
and administrators in educational institutions fully understand the 
Copyright Act. 


I. THE COPYRIGHT REMEDY CLARIFICATION ACT OF 1990 


Whether public or private, educational institutions have always been 
subject to the Copyright Act’s prohibitions.* The issue had become less 
relevant, however — or at least less troublesome — to public institutions 
because of a series of cases which held that states cannot be sued for 
damages for copyright infringement.” The courts reasoned as follows: 
(1) under the Eleventh Amendment to the United States Constitution, 
states are immune from suit in federal court unless Congress has 
expressed its intent to abrogate that immunity in clear, unmistakable 
language; and (2) no such unmistakable intent was expressed in the 
Copyright Act of 1976.° 





materially contributes to the infringing conduct of another may be held liable as a 
‘contributory infringer’.’’). Whether a university or professor would actually be held 
liable under the facts of Basic Books is uncertain. Kinko’s has apparently reached a 
settlement with the plaintiff publishers pursuant to which it will not appeal the district 
court’s decision and will pay the full $510,000 in damages plus $1.365 million in 
attorney’s fees. See THE CHRONICLE OF HIGHER EDUCATION A13 (Oct. 23, 1991). 

6. See generally Sheldon E. Steinbach, Photocopying Copyrighted Course Materials: 
Doesn’t Anyone Remember the NYU Case, 50 W. Epuc. L. REP. 317 (1989); Ralph D. 
Mawdsley, Plagiarism Problems in Higher Education, 13 J.C. & U.L. 65 (1986); Mortimer 
D. Schwartz and John C. Hogan, Copyright Law and the Academic Community: Issues 
Affecting Teachers, Researchers, Students, and Libraries, 17 U.C. Davis L. REv. 1147 
(1984). 

7. See Lane v. First Nat’! Bank of Boston, 871 F.2d 166 (1st Cir. 1989); BV 
Engineering v. University of Cal., L.A., 858 F.2d 1394 (9th Cir. 1988); Richard Anderson 
Photography v. Brown, 852 F.2d 114, 115 (4th Cir. 1988) (holding that ‘‘the eleventh 
amendment provides immunity to a state educational institution, its governing board, 
and one of its officials, as sued in her official capacity, on a claim for damages under 
the Copyright Act of 1976.’’); Woelffer v. Happy States of Am., Inc., 626 F. Supp. 499 
(N.D. Ill. 1985); Mihalek Corp. v. Michigan, 595 F. Supp. 903 (E.D. Mich. 1984), aff’d 
on other grounds, 814 F.2d 290 (6th Cir. 1987). But see Johnson v. University of Va., 
606 F. Supp. 321, 322 (W.D. Va. 1985) (holding that the eleventh amendment provided 
no immunity in a copyright infringement suit against a state university). 

8. See generally Sue G. Graziano and Don Boren, Suing States for Copyright In- 
fringement—An Eleventh Amendment Bar?, 15 J.C. & U.L. 269 (1989); Atascadero State 
Hosp. v. Scanlon, 473 U.S. 234, 105 S. Ct. 3142 (1985) (analyzing the scope and effect 
of the eleventh amendment in a non-copyright context). 





1992] THE COPYRIGHT REMEDY CLARIFICATION ACT OF 1990 369 


Federal courts have exclusive jurisdiction over copyright actions.® 
Therefore, because of the Eleventh Amendment immunity recognized 
by the courts, copyright holders had no forum in which to seek damages 
against state infringers.*° The Copyright Act limited copyright holders’ 
civil remedies for infringement by a state to injunctive relief," 
impoundment and destruction of infringing articles,? and attorney’s 
fees and costs.’ These remedies typically were no remedy at all because 
of the expense involved in litigating an infringement claim, the lack 
of compensation for harm already suffered, and the problematic nature 
of recovering attorney’s fees even if the copyright holder prevailed. As 
the Ninth Circuit noted in BV Engineering v. University of California, 
Los Angeles,’* absent the risk of damage liability, states could ‘‘violate 
the federal copyright laws with virtual impunity.’’* 

The BV Engineering line of cases prompted Congress to ask the 
Register of Copyrights to draft a ‘‘green paper’’ on the ‘‘interplay 
between copyright infringement and the Eleventh Amendment,”’ and 
to inquire into the practical problems of enforcing copyright against 
state governments and the ‘‘presence, if any, of unfair copyright or 
business practices vis-a-vis state governments with respect to copyright 





9. 28 U.S.C. § 1338(a). 

10. See CopyriGHT REMEDY CLARIFICATION AcT, S. REP. No. 305, 101st Cong., 2d Sess. 
5 (1990) [hereinafter Senate Report] (‘‘Exclusive federal court jurisdiction in tandem with 
eleventh amendment immunity allows the States and their subdivisions to violate authors’ 
copyrights with impunity from damages.’’). The eleventh amendment is a constitutional 
limitation on the jurisdiction of federal courts to entertain certain types of suits against 
state defendants and thus reflects notions of the broader, but distinct, concept of sovereign 
immunity. See generally Louis L. Jaffe, Suits Against Governments and Officers: Sovereign 
Immunity, 77 Harv. L. REv. 1 (1963). 

11. 17 U.S.C. § 502 (1988). 

12. 17 U.S.C. § 503 (1988). 

13. 17 U.S.C. § 505 (1988). Attorney’s fees and costs are discretionary under section 
505. Although an award of such fees and costs would impose monetary liability on 
states, states presumably were not immune from such an award even under the reasoning 
of the BV Engineering line of cases because ‘‘the Eleventh Amendment has no application 
to an award of attorney’s fees, ancillary to a grant of prospective relief, against a state.”’ 
Missouri v. Agyei ex rel. Jenkins, 491 U.S. 274, 280, 109 S. Ct. 2463, 2469 (1989). The 
Missouri decision did not involve the Copyright Act, but the Court’s analysis would 
appear to be equally applicable in copyright cases. 

14. 858 F.2d 1394. 

15. Id. at 1400. See also Senate Report, supra note 10, at 8 (‘‘injunctions against 
copyright infringement are like closing the barn door after the horses have run away’’), 
12 (‘‘injunctive relief for copyright violations does not provide adequate compensation 
or effective deterrence for copyright infringement’’); The Copyright Clarification Act, 
Hearing on S. 497 Before the Subcomm. on Patents, Copyrights and Trademarks of the 
Senate Comm. on the Judiciary, 101st Cong., 1st Sess. 7 (1989) [hereinafter Senate 
Hearings] (R. Oman, Register of Copyrights); Copyright Remedy Clarification Act and 
Copyright Office Report on Copyright Liability of States, Hearing on H.R. 1131 Before 
the Subcomm. on Courts, Intellectual Property, and the Administration of Justice of the 
House Comm. on the Judiciary, 101st Cong., 1st Sess. 95 (1989) [hereinafter House 
Hearings] (B. Ringer, former Register of Copyrights). 
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issues.’’?® The Register’s report found ‘‘myriad concerns of copyright 
proprietors attempting to enforce their intellectual property rights against 
states and their entities,’’ and a belief by copyright owners that ‘‘in- 
junctive relief is inadequate — damages are needed.’’’”? The report 
concluded that ‘‘Congress intended to hold states responsible under the 
federal copyright law and that copyright proprietors have demonstrated 
they will suffer immediate harm if they are unable to sue infringing 
states in federal court.’’'® It also concluded, however, that Congress 
may not have expressed that intent with sufficient clarity to abrogate 
the states’ Eleventh Amendment immunity, thereby making it necessary 
for Congress ‘‘to amend the Act to ensure that states comply with the 
requirements of the copyright law.’’® 

Congress subsequently held hearings to determine whether a statutory 
amendment was, in fact, needed.?° Congress heard extensive testimony 
regarding the alleged harm to copyright holders by virtue of state 
infringements,?! as well as testimony that infringements had increased 
in light of cases holding that states are immune from liability under 
the Eleventh Amendment.”? Ralph Oman, the Register of Copyrights, 
testified that state officials were likely to ‘‘stretch the ‘fair use’ doctrine 
beyond its reasonable limits and say to complaining owners: sue me.’’?° 





16. Letter from Congressmen Robert W. Kastenmeier and Carlos Moorhead to Ralph 
Oman, Register of Copyrights (Aug. 3, 1987), reprinted in CopyriGHT LIABILITY OF STATES 
AND THE ELEVENTH AMENDMENT, A REPORT OF THE REGISTER OF COPYRIGHTS (1988) [hereinafter 
Register’s Report]. 

. Id. at 99. 

. Id. at 103. 

oid. 

. See Senate Hearings and House Hearings, supra note 15. 

. E.g., House Hearings, supra note 15, at 139-45; Senate Report, supra note 10, at 
10-11; CopyRIGHT REMEDY CLARIFICATION AcT, H.R. REP. No. 282, 101st Cong., 1st Sess. 8 
(1989) reprinted in 1990 U.S.C.C.A.N. 3949 [hereinafter House Report], (‘‘The Committee 
believes .. . that actual harm has occurred and will continue to occur if this legislation 
is not enacted.... In this context, a letter from ... the Copyright Clearance Center 
described the withdrawal of two public universities from discussions about photocopy 
licenses as a result of judicial decisions upholding assertions of sovereign immunity’’). 
Although most of the testimony related to potential rather than actual harm, the concern 
of copyright holders is understandable. As a former Register of Copyrights noted, ‘‘States 
and their instrumentalities are major users of copyrighted material of all sorts — not 
only the familiar forms of printed books and periodicals but the whole range of creative 
expression in the 1980’s: dance and drama, music and sound recordings, photographs 
and filmstrips, motion pictures and video recordings, computer software and chips, 
pictorial and graphic materials, maps and architectural plans, and so forth. State exploi- 
tation of copyrighted works is by no means limited to uses that can be called educational 
or nonprofit. They include large publishing enterprises, computer networks, off-air taping, 
public performance and display, radio and television broadcasting, and cable transmis- 
sions, to name only the most obvious.’’ House Hearings, supra note 15, at 93 (statement 
of B. Ringer). 

22. See, e.g., House Hearings, supra note 15, at 106; Senate Hearings, supra note 
15, at 82, 95; House Report, supra note 21, at 8. See also cases cited supra note 7. 

23. House Hearings, supra note 15, at 47; see also id. at 52 (testimony by Mr. Oman 
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Mr. Oman therefore supported a statutory amendment. According to 
Mr. Oman, ‘‘[mJonetary relief should ensure more respect for the 
copyright law. In any case, it is a matter of simple justice.’’* 

Congress agreed. As Representative Moorhead noted, it made very 
little sense that, under the BV Engineering line of cases, ‘UCLA can 
sue USC for copyright infringement, but USC cannot sue UCLA.’’5 
Congress also noted that ‘‘States and their instrumentalities routinely 
seek copyright protection for their own works,’’ and that Congress did 
not intend ‘‘the States to enjoy the protections of the Copyright Act 
without suffering the consequences when they violate its provisions.’’?® 
Congress responded to these inequities by enacting the Copyright Rem- 
edy Clarification Act of 1990.” The Act is intended 


to clarify that States, instrumentalities of States, and officers and 
employees of States acting in their official capacity, are subject to 
suit in Federal court by any person for infringement of copyright 
and infringement of exclusive rights in mask works, and that all 
the remedies can be obtained in such suit that can be obtained in 
a suit against a private person or against other public entities.” 


The Act amends section 501 (‘‘Infringement of Copyright’’) to provide 
that, as used in that section, the term ‘‘anyone’’ includes 


any State, any instrumentality of a State, and any officer or 
employee of a State or instrumentality of a State acting in his or 
her official capacity. Any State and any such instrumentality, 





that states ‘‘might start taking further advantage of the lack of liability by having broader 
and broader rationales or interpretations of the fair use concept. They will walk closer 
to the precipice since the fear of — or the consequences of, or the dangers of — falling 
over the edge into illegal activity won’t be quite as bad as they would be if they were 
exposed to monetary damages’’); Senate Hearings, supra note 15, at 42. Congressman 
Kastenmeier echoed this concern. Id. at 48 (‘‘I would gather that the copying generally 
complained about by State entities, libraries, perhaps educational institutions, etcetera, 
seems to be on the increase with respect to fair use. And, if we do not do anything here, 
the very least we will see is sort of an expansive fair use doctrine. .. .’’). The fair use 
doctrine is discussed infra at notes 42-56 and accompanying text. 

24. House Hearings, supra note 15, at 47. 

25. Id. at 60. The same ‘‘graphic example of the inherent unfairness of the copyright 
laws’’ is used in the Senate’s Report on the Act. See Senate Report, supra note 10, at 9 
(‘The current state of the law has resulted in the anomalous situation that public 
universities can infringe copyrighted material of private universities without liability for 
damages, but private universities cannot similarly infringe with impunity on the works 
created by public institutions.’’). 

26. Senate Report, supra note 10, at 6. For an example of a case in which a university 
has sued to protect its copyrights, see Applied Innovations, Inc. v. Regents of the Univ. 
of Minn., 876 F.2d 626 (8th Cir. 1989) (roughly $400,000 in damages awarded based 
upon infringement of a university’s copyrights in a psychological test). 

27. Pub. L. No. 101-553, 104 Stat. 2749 (1990). 

28. Id. 
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officer, or employee, shall be subject to the provisions of this title 
[(Title 17)] in the same manner and to the same extent as any 
nongovernmental entity.?° 


The Act also adds section 511 to the Copyright Act: 


(a) IN GENERAL — Any State, any instrumentality of a State, and 
any officer or employee of a State or instrumentality of a State 
acting in his or her official capacity, shall not be immune, under 
the Eleventh Amendment of the Constitution of the United States 
or under any other doctrine of sovereign immunity, from suit in 
Federal court by any person, including any governmental or non- 
governmental entity, for a violation of any of the exclusive rights 
of a copyright owner provided by sections 106 through 119, for 
importing copies of phonorecords in violation of section 602, or 
for any other violation under this title. 

(b) REMEDIES — In a suit described in subsection (a) for a violation 
described in that subsection, remedies (including remedies both 
at law and in equity) are available for the violation to the same 
extent as such remedies are available for such a violation in a suit 
against any public or private entity other than a State, instrumen- 
tality of a State, or officer or employee of a State acting in his or 
her official capacity. Such remedies include impounding and dis- 


position of infringing articles under section 503, actual damages 
and profits and statutory damages under section 504, costs and 


attorney’s fees under section 505, and the remedies provided in 
section 510.°° 


The Act thus significantly increases the likelihood that state institutions 
will be sued for copyright infringement. 

Three additional points should be noted regarding a copyright hold- 
er’s rights and potential recovery under the Act. First, the Act is not 
retroactive; it applies only to violations that occur on or after November 
15, 1990, the date of its enactment.*’ This does not mean, however, 
that states cannot be sued for earlier infringements (subject to the 
applicable limitations period) because the Act merely clarifies Congress’ 
intent when it enacted the Copyright Act in 1976.2 It simply means 





29. Pub. L. No. 101-553, § 2, 104 Stat. 2749 (1990). 

30. Id. The Act also amends 17 U.S.C. §§ 910 and 911, relating to infringement of 
‘mask works,’’ by adding language similar to the section 501 and 511 language discussed 
above. Chapter 9 of Title 17 is not a part of the federal copyright law, however. It was 
added to Title 17 by the Semiconductor Chip Protection Act of 1984, and it is entitled 
“Protection of Semiconductor Chip Products.’’ Although beyond the scope of this Article, 
Chapter 9 is also relevant to colleges and universities. 

31. Pub. L. No. 101-553, § 3, 104 Stat. 2749 (1990). 


32. House Hearings, supra note 15, at 7 (R. Oman); Senate Hearings, supra note 15, 
at 39 (R. Oman). 
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that the available remedies for pre-November 15, 1990, infringements 
would not include damages unless a state employee could be held 
liable in an individual capacity.* 

Second, the Act does not limit a state’s liability for attorney’s fees, 
even though the Senate’s proposed bill had included such a limitation. 
Because of ‘‘concerns about the exposure of the States and their instru- 
mentalities to high attorney’s fee awards,’’ the Senate bill would have 
allowed attorney’s fees to be awarded only to a limited class of copyright 
holders.*> The House and Senate conferees dropped this limitation for 
several reasons: (1) because the award of attorney’s fees is at the court’s 
discretion, states generally will not be assessed attorney’s fees;** (2) 
judicial discretion in awarding attorney’s fees should be preserved to 
the greatest extent possible in order to deter abuse by state officials;*’ 
and (3) because important property rights are at stake, the status of the 
copyright holder should not affect available remedies.** 

Finally, the Act does not ‘‘change the substantive rights of copyright 
holders.’’** Copyright holders acquire no new rights, and the provisions 
in the Copyright Act that afford special treatment to ‘‘governmental 
bod{ies]’’ and ‘‘nonprofit educational institution[s]’’ remain unaltered.” 
In addition, the Act does not limit a state’s right to rely on the defenses 





33. See, e.g., Richard Anderson Photography v. Brown, 852 F.2d 114, 122-23 (4th 
Cir. 1988), cert. denied, 489 U.S. 1033, 109 S. Ct. 1171 (1989), in which the defendants 
included Radford University, its board of visitors, and its public relations director. The 
Fourth Circuit affirmed the dismissal of the copyright claims with respect to all the 
defendants except the public relations director, who remained potentially liable in her 
individual (but not official) capacity. With respect to the other defendants, who were 
held to be immune from liability under the eleventh amendment, Richard Anderson is 
no longer good law in light of the Act. 

34. See S. 497, 101st Cong., 2d Sess. 6-7 (1990). See also Senate Hearings, supra 
note 15, at 111 (Statement of Educators’ Ad Hoc Committee on Copyright Law, opposing 
‘‘statutory damages and attorneys’ fees’’). 

35. This class would have included: 

sole proprietors, corporations, or private and public organizations with a net 
worth not greater than $5 million and not more than 500 employees; tax-exempt 
organizations as defined in the Internal Revenue Code of 1986, or cooperative 
associations as defined in the Agricultural Marketing Act with not more than 
500 employees; and individuals with net worths not more than $1 million. 
Senate Report, supra note 10, at 14. The House had rejected any such limitation on 
awards of attorney’s fees, as well as a suggestion that states not be liable for statutory 
(as opposed to actual) damages. See House Report, supra note 21, at 9, 1990 U.S.C.C.A.N. 
at 3957. 

36. CONFERENCE REPORT ON THE COPYRIGHT REMEDY CLARIFICATION ACT, H.R. REP. No. 
887, 101st Cong., 2d Sess. 4-5 (1989), reprinted in 1990 U.S.C.C.A.N. 3965. 

37. Id. 

38. Id. 

39. House Hearings, supra note 15, at 4 (Rep. Moorhead); see also id. at 9 (R. Oman); 
Senate Hearings, supra note 15, at 74 (Statement of Copyright Remedies Coalition) (‘‘The 
circumstances under which a state will and will not be an infringer is not altered by 
this legislation’’). 

40. See 17 U.S.C. §§ 110(1), (2)(A), (6), (8); 111(a)(5); 112(b), (c), (d); and 504(c)(2) 
(1988). 
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available to all copyright defendants. One of those defenses, the ‘‘fair 
use’’ defense, is particularly important to educational institutions.*! 


II. THE CopyriGHt Act’s ‘‘FAIR USE’’ DEFENSE 
Section 107 of the Copyright Act provides that: 


the fair use of a copyrighted work, including such use by repro- 
duction in copies or phonorecords or by any other means specified 
in [section 106], for purposes such as criticism, comment, news 
reporting, teaching (including multiple copies for classroom use), 
scholarship, or research, is not an infringement of copyright.* 


It further provides that courts must consider the following nonexclusive 
factors to determine whether the use of a work in a given case is a fair 
use: 


(1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational 
purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation 
to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of 
the copyrighted work.* 





41. A second defense that may be available to educational institutions relates to 
certain copying done by libraries and archives. See 17 U.S.C. § 108 (1988). 

42. 17 U.S.C. § 107 (1988). ‘‘The doctrine of fair use creates a privilege ‘in others 
than the owner of a copyright to use the copyrighted material in a reasonable manner 
without his consent, notwithstanding the monopoly granted to the owner....’ For 
example, a classic illustration of fair use is quoting from another’s work in order to 
criticize it. The principle has most often been applied in the fields of science, law, 
medicine, history and biography. The fair use doctrine offers a means of balancing the 
exclusive rights of a copyright holder with the public’s interest in dissemination of 
information affecting areas of universal concern, such as art, science and industry.” 
Wainwright Securities, Inc. v. Wall Street Transcript Corp., 558 F.2d 91, 94 (2d Cir. 
1977) (citations omitted), cert. denied, 434 U.S. 1014, 98 S. Ct. 1014, (1978). ‘‘[A]nyone 

. who makes a fair use of [a] work is not an infringer of the copyright with respect 
to such use.’’ Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 433, 104 S. Ct. 
774, 784 (1984). 

43. 17 U.S.C. § 107 (1988). Section 107 codifies the common law doctrine of fair 
use. Indeed, the factors set forth in section 107 are remarkably similar to those identified 
as relevant by Justice Story in Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) 
(No. 4,901), which is often identified as the first fair use case decided in the United 
States. For an exceptional treatment of the fair use doctrine, and one which is frequently 
cited by the courts, see WILLIAM F. Patry, THE FAIR USE PRIVILEGE IN COPYRIGHT LAW 
(1985). For a discussion of fair use in the more focused contexts likely to be of interest 
to colleges and universities, see, e.g., Dale P. Olson, Copyright and Fair Use: Implications 
of Nation Enterprises for Higher Education, 12 J. C. & U.L. 489 (1986); Comment, Fair 
Use in Copyright Law and ihe Nonprofit Organization: A Proposal for Reform, 34 Am. 
U.L. REv. 1327 (1985); John Cirace, When Does Complete Copying of Copyrighted Works 
for Purposes Other Than for Profit or Sale Constitute Fair Use?: An Economic Analysis 
of the Sony Betamax and Williams & Wilkins Cases, 28 St. Louts U.L.J. 647 (1984). 
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Since section 107 specifically includes use of a work in teaching, 
scholarship or research as a potential fair use, the fair-use defense will 
come into play in almost every instance in which an individual or 
entity in the field of education is accused of copyright infringement.“ 

In addition to the factors listed in the statute itself, Congress has 
endorsed two sets of ‘‘guidelines’’ that further illuminate the applica- 
tion of the fair-use defense in education-related settings — the ‘‘Guide- 
lines for Classroom Copying in Not-for-Profit Educational Institutions,’’ 
and the ‘‘Guidelines for Educational Uses of Music.’’** These Guidelines 
focus on photocopying for classroom use but should be consulted 
whenever a fair-use question arises in an educational setting. 

The Guidelines provide certain standards based upon the ‘‘brevity,’’ 
‘spontaneity’ and ‘‘cumulative effect’’ of a given use of copyrighted 
material in a classroom setting. Although they are not binding on courts 
and do not provide dispositive standards,** courts almost certainly will 
give the Guidelines some weight. As one court put it, the Guidelines 
‘“‘are helpful in outlining acceptable fair use limits in educational 
settings.’’*” 





44. See, e.g., Weissmann v. Freeman, 868 F.2d 1313 (2d Cir. 1989), in which the 
court considered certain copyright ‘‘problems that arise when a long relationship between 
the accomplished professor and brilliant assistant comes to an end.”’ Id. at 1315. The 
research assistant (a professor at the time the suit was filed) sued her former professor 


for infringing her copyright in an educational syllabus relating to nuclear medicine. The 
court of appeals rejected the professor’s claim that his use of the work fell within the 
fair use exception. Id. at 1323-26. 

45. See CONFERENCE REPORT OF THE COPYRIGHT ACT OF 1976, H.R. Rep. No. 1733, 94th 
Cong., 2d Sess. 70, reprinted in 1976 U.S.C.C.A.N. 5810 (‘‘The conferees accept as part 
of their understanding of fair use the Guidelines for Classroom Copying... .’’); H.R. 
Rep. No. 1476, 94th Cong., 2d Sess. 72 (1976), reprinted in part in 17 U.S.C.A. § 107 
note. The Guidelines resulted from a series of meetings and compromises by the following 
three groups: the Ad Hoc Committee of Educational Institutions and Organizations on 
Copyright Law Revision; the Authors League of America, Inc.; and the Association of 
American Publishers, Inc. Id. at 67. 

46. ‘“‘The Guidelines clearly state that notwithstanding their promulgation, fair use 
standards may be more or less permissive — depending upon the circumstances and 
based upon equitable considerations.’’ Basic Books, Inc. v. Kinko’s Graphics Corp., 758 
F. Supp. at 1536 (rejecting fair use defense). Thus, a use that falls within the Guidelines 
may nevertheless be an infringement, and a use that exceeds the Guidelines may 
nevertheless qualify as a fair use. 

47. Encyclopedia Britannica v. Crooks, 542 F. Supp. 1156, 1175 (W.D.N.Y. 1982) 
(relying in part on the Guidelines to reject a fair use defense); see also Harper & Row, 
Publishers, Inc. v. Nation Enters., 471 U.S. 539, 553-54, 105 S. Ct. 2218, 2227 (1985), 
(noting that Congress’ discussion of ‘‘Classroom’’ copying is an appropriate guide to the 
general application of fair use standards); Marcus v. Rowley, 695 F.2d 1171, 1178 (9th 
Cir. 1983) (Guidelines characterized as ‘‘instructive’’ in rejecting a teacher’s fair use 
defense); Basic Books, Inc., 758 F. Supp. at 1535 (Guidelines characterized as ‘‘part of 
the legislative history of the Copyright Act of 1976’’). The Guidelines were found to be 
inapplicable in Basic Books because Kinko’s was a ‘‘for-profit corporation’ and the 
amount of the copying was ‘‘excessive.’’ 758 F. Supp. at 1535-37. At the same time, the 
court specifically limited the scope of its holding, stating that the decision ‘‘does not 
consider copying performed by students, libraries, nor on-campus copy shops, whether 
conducted for profit or not.’’ Id. at 1536 n.13. 





376 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 3 


It should be emphasized that fair use is not established simply by 
showing that a use is educational and nonprofit in nature. To the 
contrary, if other factors weigh in favor of the copyright holder, a court 
will probably reject the fair-use defense. Encyclopedia Britannica v. 
Crooks* illustrated this point. In Crooks, the court rejected a fair-use 
defense even though the nonprofit defendants’ ‘‘general purpose for 
using plaintiffs’ works [was] to achieve laudable educational objec- 
tives.’’*? The case involved an alleged infringement by a nonprofit 
entity that videotaped educational programs for use in classrooms. In 
analyzing the statutory fair-use factors, the court noted that: (1) the 
entity was created under the New York Education Law and funded by 
the state; (2) most of the programs were videotaped from public tele- 
vision stations; and (3) the purpose of the use was non-commercial and 
educational in nature. Despite these considerations, the court rejected 
the fair-use defense because the amount and substantiality of the pro- 
grams taped and the effect of the taping on the market for the programs 
weighed heavily against a finding of fair use. 

A second point worth noting deals with the application of the fair- 
use doctrine to unpublished copyrighted works. The Supreme Court 
has held that use of an unpublished copyrighted work ‘‘tend[s] to 
negate a defense of fair use’’ because ‘‘the scope of fair use is narrower 
with respect to unpublished works.’’*' This is significant because his- 
torians, biographers and other scholars in the university setting often 
quote unpublished copyrighted materials (such as correspondence or 
diaries) when writing about a person or subject. Scholars should be 
particularly aware that the fair-use doctrine may not shield them from 
liability in this situation.* 

Two Second Circuit decisions have generated significant debate on 
the proper application of the fair-use doctrine to unpublished copy- 





48. 542 F. Supp. 1156 (W.D.N.Y. 1982). 

49. 558 F. Supp. 1247, 1251 (W.D.N.Y. 1983). 

50. See also Educational Testing Serv. v. Katzman, 793 F.2d 553, 543 (3d Cir. 1986) 
(rejecting coaching school’s claim that its use of copyrighted standardized tests was a 
fair use); Marcus v. Rowley, 695 F.2d at 1175 (rejecting the fair use defense of a public 
school teacher who incorporated copyrighted materials into a booklet which she used in 
her classes); Wihtol v. Crow, 309 F.2d 777, 780 (8th Cir. 1962) (distribution of copyrighted 
song by school teacher to students and a church choir not a fair use); cf. New Era 
Publications Int’l v. Henry Holt & Co., 873 F.2d 576, 583 (2d Cir. 1989) (rejecting fair 
use even though first factor weighed in defendant’s favor), cert. denied, 493 U.S. 1094, 
110 S. Ct. 1168 (1990); Salinger v. Random House, Inc., 811 F.2d 90, 96-97 (2d Cir. 
1987) (same), cert. denied, 484 U.S. 890, 108 S. Ct. 213 (1987). 

51. Harper & Row, 471 U.S. at 564, 105 S. Ct. at 2232. 

52. But see Wright v. Warner Books, Inc., 748 F. Supp. 105 (S.D.N.Y. 1990) (use of 
a very small amount of certain unpublished materials of the writer Richard Wright held 
to be a fair use), aff'd, 20 U.S.P.Q. (BNA) 1892, 1991 U.S. App. LEXIS 28198 (2d Cir. 
1991) (agreeing with district court’s holding but rejecting its analysis of the second fair 
use factor: ‘‘Our precedents leave little room for discussion of this factor once it has 
been determined that the copyrighted work is unpublished.’’). 
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righted works.** The debate surfaced not only in an unusual decision 
by the Second Circuit denying rehearing in one of the cases, but also 
in a flurry of law review articles, several written by judges who had 
participated in the cases.*> The two decisions have been viewed by 
many as essentially precluding a finding of fair use when the copy- 
righted work remains unpublished. Legislation to remedy that percep- 
tion, now before Congress, would amend the Copyright Act’s fair-use 
provision by adding the following language: 


The fact that a work is unpublished is an important element which 
tends to weigh against a finding of fair use, but shall not diminish 
the importance traditionally accorded to any other consideration 
under this section, and shall not bar a finding of fair use, if such 
finding is made upon full consideration of all the above factors.** 


Congress will likely enact this legislation. If it does, scholars who use 
unpublished copyrighted material without authorization can raise the 
fair-use defense without fearing that the unpublished nature of the 
material automatically precludes the defense. Whether the defense will 
succeed will depend upon the facts of a given case. 


III. REMEDIES AVAILABLE UNDER THE COPYRIGHT ACT 


The Copyright Act provides a variety of remedies, including: (1) 
injunctive relief to restrain future infringements;*’ (2) impoundment 
and destruction of all copies of infringing works;** (3) recovery of actual 
damages plus any additional profits realized by the infringer or a 





53. See New Era, 873 F.2d at 583 (majority notes that, with respect to unpublished 
works, ‘‘the second fair use factor has yet to be applied in favor of an infringer’’), and 
at 593 (concurring opinion agrees that a defendant ‘‘must justify its use more convincingly 
under section 107’s other factors when quoting from ... unpublished writings,’’ but 
adds that copying from an unpublished work is not ‘‘per se infringement’’); Salinger, 
811 F.2d at 95 (‘‘unpublished works ... normally enjoy complete protection against 
copying any protected expression’); see also Love v. Kwitny, 706 F. Supp. 1123, 1133- 
34 (S.D.N.Y. 1989). 

54. New Era, 884 F.2d 659 (2d Cir. 1989). 

55. See Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. REv. 1105 (1990); 
Lloyd L. Weinreb, Fair’s Fair: A Comment on the Fair Use Doctrine, 103 Harv. L. REv. 
1137 (1990); Roger J. Miner, Exploiting Stolen Text: Fair Use or Foul Play, 37 J. CopyRicHT 
Soc’y 1 (1990); Jon O. Newman, Not the End of History: The Second Circuit Struggles 
with Fair Use, 37 J. Copyricnt Soc’y 12 (1990); Pierre N. Leval, Fair Use or Foul? The 
Nineteenth Donald C. Brace Memorial Lecture, 36 J. CopyricHt Soc’y 167 (1989); see also 
Newman, Copyright Law and the Protection of Privacy, 12 CoLum.-VLA J. L. & ARTS 459 
(1988). 

56. See also 137 Conc. REC. $13923, S13925 (daily ed. Sept. 27, 1991). CoMM. ON 
THE JUDICIARY, ‘‘FAIR UsE OF UNPUBLISHED Works,” S. REP. 141, 102d Cong., ist Sess. 7 
(Aug. 29, 1991). 

57. 17 U.S.C. § 502 (1988). 

58. 17 U.S.C. § 503 (1988). 
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recovery of statutory damages;*® and (4) attorney’s fees and costs.® The 
Copyright Act also subjects certain infringers to criminal penalties.™ 

Colleges and universities should be concerned about the monetary 
damages that they might face if they were to lose an infringement suit. 
Such damages can take either of two forms, at the option of the 
copyright holder: (1) the copyright holder’s actual damages plus the 
infringer’s additional profits; or (2) statutory damages.® ‘‘The primary 
measure of recovery of actual damages is based upon the extent to 
which the market value of the copyrighted work at the time of infringe- 
ment has been injured or destroyed by such infringement.’ With 
respect to the infringer’s profits, the copyright holder is entitled to 
recover only those profits that ‘‘are attributable to the infringement.’’™* 
Courts generally refuse to allow a copyright holder to recover profits 
that are only remotely or indirectly attributable to the infringement, 
although some courts have done so.® The Copyright Act places the 
burden of proof in this regard on the alleged infringer, who ‘‘is required 
to prove his or her deductible expenses and the elements of profit 
attributable to factors other than the copyrighted work.’’® 

Rather than opting to recover damages and profits, a copyright holder 
may choose to seek statutory damages for an infringement. Statutory 
damages can range from $200 for each infringement (when the defen- 
dant ‘‘was not aware and had no reason to believe that his or her acts 
constituted an infringement’’) to $100,000 (when the infringement ‘‘was 
committed willfully’’), with the exact amount of the award at the court’s 
discretion.*” The Copyright Act, however, contains an important pro- 
vision limiting the statutory damages that a copyright holder can recover 
from employees of nonprofit educational institutions. Section 504(c)(2) 
of the Copyright Act provides that a court shall remit statutory damages 
if the infringer was an employee or agent of an infringing nonprofit 
educational institution and believed that his or her use of the copy- 
righted work was a fair use under Section 107. 





59. 17 U.S.C. § 504 (1988). 

60. 17 U.S.C. § 505 (1988). See also Sony Corp. v. Universal City Studios, Inc., 464 
U.S. 417, 433-34, 104 S. Ct. 774, 784 (1984). See generally 3 MELVILLE B. & Davip 
NIMMER, NIMMER ON CopyRIGHT § 14.10 (1990). 

61. 17 U.S.C. § 506 (1988) (Any person who infringes a copyright willfully and for 
purposes of commercial advantage or private financial gain is subject to a range of fines 
and prison terms, as set forth in 18 U.S.C. § 2319). See generally 3 NIMMER, supra note 
60, §§ 15.01-15.05. 

62. 17 U.S.C. § 504 (1988). 

. 3 NIMMER, supra note 60, § 14.02[A] at 14-6. 

. 17 U.S.C. § 504(b) (1988). 

. See 3 NIMMER, supra note 60, § 14.03[A] at 14-21. 

. 17 U.S.C. § 504(b) (1988). 

. 17 U.S.C. § 504{c) (1988). 

. “The court shall remit statutory damages in any case where an infringer believed 
and had reasonable grounds for believing that his or her use of the copyrighted work 
was a fair use under section 107, if the infringer was: i) an employee or agent of a 
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Thus, a court may award statutory damages in an amount that it 
considers ‘‘just,’’ subject to a minimum of $200 and a maximum of 
$20,000 per infringement, unless one of the statutory exceptions applies, 
in which case it may award lower (as low as $0) or higher (as high as 
$100,000) statutory damages for each infringement. 


CONCLUSION 


In enacting the Copyright Remedy Clarification Act, Congress rejected 
the notion that ‘‘as a matter of public policy States and State instru- 
mentalities should be immune from damage remedies under the copy- 
right laws... .’’®® States now must respect the rights of copyright 
holders or face the risk of potentially significant damage awards.” 

The risk of liability is intended not only to prevent willful infringe- 
ments, but also to increase diligence so as to prevent innocent or 
inadvertent infringements. The existence of this risk makes it critical 
that faculty members, administrators and others within the university 
community fully understand the Copyright Act’s requirements and 
limitations. 





nonprofit educational institution, library, or archives acting within the scope of his or 
her employment who, or such institution, library, or archives itself, which infringed by 
reproducing the work in copies or phonorecords. .. .”” 17 U.S.C. § 504(c)(2) (1988). 

69. House Hearings, supra note 15, at 4; see also id. at 60, 86; House Report, supra 
note 21, at 11 (‘‘this Committee has carefully reconsidered the policy justifications for 
making States fully liable for copyright . . . violations. It has concluded once again that 
no matter whether the defendant is a State or a private entity, effective remedies for such 
violations must be provided if the Constitutionally mandated incentive to create is to be 
protected’’). House Hearings at 8-9. 

70. Ralph Oman testified at the House Hearings that ‘‘[w]ithout the threat of a fat 
fine, the States might become lax in their copyright educational program. With no 
exposure, the training will slack off, the copyright awareness will decrease, and the 
honest mistakes will become more and more frequent. So your bill will reintroduce some 
anxiety back to the equation and have an important deterrent effect on the State’s 
copyright practices. It will guard against sloppiness.’’ House Hearings, supra note 15, at 
8-9. 








BISHOP v. ARONOV: A COMMENT 


ROBERT M. O’NEIL* 


The role of religion in the public-university classroom presents a 
novel and perplexing issue. Unlike the elementary and secondary 
schoolroom, with regard to which the issue has been extensively liti- 
gated,’ the university lecture hall has been relatively free of such 
controversy. Of course, the study of religion and religious material 
plays a well-defined role in the university curriculum through courses 
in religious studies, philosophy and the like. But there have seldom 
been questions in higher education comparable to the school-prayer or 
textbook controversies in the public-school classroom. 

As an element in the university curriculum, the study of religion 
now seems fully accepted, though it has not always been so. Within 
recent memory, there were serious doubts about the constitutionality 
of state-university programs in the study of religion. At least one 
public university was called upon in court to justify an English course 
in which Biblical passages were studied as literature.* And the consti- 
tutional role of religion on the public campus did reach the Supreme 
Court a decade ago, albeit in the context of student religious groups’ 
use of meeting space and not in regard to classroom discussion.* 

Perhaps it was inevitable that courts would eventually be asked to 
address the issue of religious material in purely secular subjects. The 
case that has brought it there illustrates both the plausibility and 
difficulty of long dormant legal and policy questions. 

Professor Philip Bishop taught exercise physiology at the University 
of Alabama in the spring of 1987. Several students complained to his 
departmental Chair that Professor Bishop had more than once blended 
his own religious beliefs with his teaching in ways that concerned 
them. Four types of activity evoked the complaints. In class, Bishop 
occasionally mentioned his own religious beliefs, conceded to be a 
personal ‘‘bias,’’ noting that no adherence was expected of students. 
One or twice a month he made passing reference in his lectures to 
certain dimensions of human physiology which he felt revealed a 
‘‘creative force.”’ 





* Professor of Law, University of Virginia and Director, the Thomas Jefferson Center 
for the Protection of Free Expression. 

1. See, e.g., ROBERT M. O’NEIL, CLASSROOMS IN THE CROSSFIRE, ch. 5 (1981). 

2. See David W. Louisell & John H. Jackson, Religion, Theology, and Public Higher 
Education, 50 CAL. L. REv. 751 (1962). 

3. Calvary Bible Presbyterian Church v. Board of Regents, 436 P.2d 189 (Wash. 
1968). 

4. Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981). 
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Several times Bishop told his classes that he sought to lead a Christian 
life. He invited his students to advise him if they felt he deviated from 
that goal, though with no sanction or reward implied for such student 
response. Outside the regular classes, Bishop arranged an optional class, 
in which he expounded more fully upon his beliefs and theories about 
exercise physiology as a reflection of divine guidance and influence. It 
was these four activities that drew student concern and brought the 
issue to the departmental Chair, thus setting in motion a major lawsuit 
and intense discussion about underlying constitutional questions. 

The Chair wrote to Bishop at the start of the fall semester, directing 
him to refrain from ‘‘the interjection of religious beliefs and/or prefer- 
ences during instructional time periods and the optional classes where 
a ‘Christian Perspective’ of an academic topic is delivered.’’ The Chair 
later explained his rationale for the directive: classroom discussion of 
personal religious belief, he felt, was not ‘‘appropriate for a public 
institution.’’ He also feared such comments might hurt the University’s 
reputation, especially among colleagues around the country who ‘‘con- 
sider this the Bible Belt.’’ When Bishop appealed internally, the Dean 
affirmed the Chair, adding (apparently on advice of legal counsel) that 
the University was required by the Establishment Clause to take such 
cautionary steps. 

Bishop then filed suit in federal court. On preliminary motions, the 
district judge evinced much sympathy for faculty expression. He enjoined 
the University from restricting Bishop’s classroom speech or the op- 
tional lecture, at least so long as students were assured they would be 
evaluated by a blind grading system.® The trial judge noted that the 
religious comments had apparently not interfered with Bishop’s teach- 
ing: ‘‘faculty members are at liberty to divulge personal views in the 
classroom as long as they are not disruptive of classroom activities.’’® 
The court then rejected the University’s claim that preventive action 
on its part was justified or perhaps even compelled by the First Amend- 
ment’s Establishment Clause. Since the judge saw Bishop’s comments 
as related directly to the content of his assigned course, he attributed 
to them a secular purpose that was, moreover, compatible with the 
University’s educational mission. And because the students understood 
Bishop’s views to be purely personal, those views could not serve to 
advance religion, nor could they create any risk of entanglement between 
church and state. 

The Court of Appeals reversed in a quite startling opinion.’ Relying 
heavily on elementary and secondary school cases, the appellate judges 
deferred to administrative review of teaching and classroom discussion. 
Since ‘‘a teacher’s speech can be taken as directly and deliberately 
representative of the school,’’ a University ‘‘necessarily has dominion 





5. Bishop v. Aronov, 732 F. Supp. 1562 (N.D. Ala. 1990). 
6. Id. at 1566. 


7. Bishop v. Aronov, 926 F.2d 1066 (11th Cir. 1991). 
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over what is taught by its professors.’’® Moreover, ‘‘the University’s 
conclusions about course content must be allowed to hold sway over 
an individual professor’s judgments.’’ Thus the departmental Chair and 
Dean had acted properly in suppressing Bishop’s classroom comments 
and optional lectures. As for the religious issue, the Court of Appeals 
also sided with the administration; whether or not Bishop had created 
a clear Establishment Clause violation, public universities could take 
cautionary action, especially when students were at some risk of coercion 
by professorial pronouncement.® 

The Bishop case is a difficult one at several levels. First, of course, 
is the issue of the propriety of the conduct itself. Suppose the question 
arose in an internal faculty-committee hearing. Committee members 
would face the question whether the institution would be justified in 
taking some action in response to these student complaints. Academic 
freedom protects a broad range of professorial expression, and protects 
it most especially in the classroom. When faculty speech is challenged, 
an instructor ought to receive the benefit of the doubt, should enjoy 
the broadest possible latitude to challenge students, to pursue contro- 
versial subjects, and to explore sensitive issues, and of course should 
not be denied the right to share personal insight or viewpoint simply 
because of the podium between professor and student. Moreover, as 
Bishop’s briefs argue, the comments for which he was chided fell far 
short of proselytizing.*° He did not attempt to lead students in prayer, 
or to alter their religious beliefs, or to impose his values or views upon 
them. If we were dealing with politics or economics, we would probably 
insist that students tolerate such professorial asides as part of the 
learning process. 

But so sensitive are religious belief and expression that much subtler 
actions and statements may have consequences that arouse institutional 
or collegial apprehension. Assuring students that they are free to dis- 
regard or reject what the professor says in class works well enough in 
regard to less volatile subject matter, but probably works least well in 
matters of faith and religion. 

Academic freedom is, moreover, not quite absolute. One well rec- 
ognized exception is the professorial obligation to teach the courses for 
which he or she has been engaged, and which presumably call upon 
established expertise. If a faculty member is hired to teach introductory 
mathematics, but instead devotes his or her classroom time exclusively 
to history of science, no principle of academic freedom precludes the 
college from intervening.’! The present case is not one of complete 
departure from assignment; indeed Bishop claimed and, the lower court 





8. Id. at 1078. 

9. Id. at 1077-78. 

10. Petition for Certiorari, Bishop v. Delchamps, (No. 91-286), cert. granted, 112 S. 
Ct. 294 (1991). Oct. Term 1991. 

11. See AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, 1940 STATEMENT OF PRINCIPLES 
ON ACADEMIC FREEDOM AND TENURE, AAUP Po icy DOCUMENTS AND REPORTS 3 (1990). 
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found, a logical nexus between the assigned course and the religious 
comments. 

Thus the issue here is the harder one of extraneous or peripheral 
material, rather than of total deviation. The question of tangential 
teaching is not entirely new to the academy. As a result of the Vietnam 
War era (and the ‘‘reconstitution’’ of some classes during that turbulent 
time), many institutions adopted faculty-approved codes of professional 
responsibility that might bear upon Bishop’s conduct.’* Moreover, the 
applicable standards of the American Association of University Profes- 
sors declare that faculty members should, in their courses, ‘‘avoid 
persistently intruding material which has no relation to their subject.’’* 

That policy applies unevenly to the current case. Bishop’s statements 
surely occurred within the academic context — mainly in the classroom 
itself. They were nothing if not ‘‘controversial.’’ What is less clear is 
the degree to which they could be termed ‘‘unrelated to the subject.”’ 
If a physical education teacher tells his students that he tries to lead a 
Christian life, that seems rather remote from the study of how athletes’ 
muscles function. If, on the other hand, he suggests to the class that 
most of human physiology reflects divine guidance or inspiration, it is 
harder to rule such comments irrelevant to the assigned subject. From 
the teacher’s point of view, they are presumably not only relevant but 
central and transcendent. 

Yet statements of the latter type may in fact be more controversial 
than the former — and more troubling to objecting students — precisely 
because they are closer to the core of the course. Suffice it to say that 
general statements of professional responsibility, if substantially help- 
ful, do not resolve all the hard cases. 

Any policy against inserting extraneous material into class discussion 
should apply with special force to a matter so sensitive as religion, for 
reasons to be explored more fully a bit later. On the basis of the student 
complaints, Bishop’s activity would seem to have justified at least a 
word of caution by a departmental Chair or Dean. A more formal 
sanction such as a reprimand (which is arguably the sanction imposed 
here) would depend on the severity of concern from the perspective of 
students and colleagues, and perhaps also on the adequacy or inade- 
quacy of less formal measures. 

Some official response would seem to be warranted, even though (as 
Bishop argued in court) the total time devoted to religious matters was 
de minimis — perhaps five minutes out of a semester total of nearly 
forty hours of class time. The controversiality of religious expression 
in a secular classroom is not to be measured in minutes, but rather in 
content and effect. 





12. See Robert M. O’Neil, A Faculty Code Is Not A Coda, in AvoiDING CONFLICT IN 
FACULTY PERSONNEL POLICIES 41 (R. Peairs, ed., 1974). 

13. AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS COMMITTEE, A STATEMENT ON 
EXTRAMURAL UTTERANCES, AAUP PoLicy DOCUMENTS AND REPORTS 32 (1990). 
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The core issue is whether any institutional action might be taken, 
and if so on what basis, rather than the appropriateness of the particular 
sanction invoked here. Four possible grounds might justify intervention: 
(1) protecting the University’s image or reputation (the ‘‘Bible Belt’’ 
concern); (2) avoiding the use of state-university premises in violation 
of the Establishment Clause; (3) protecting students from coercion or 
religious proselytizing; and (4) regulating the content of what is taught 
(a rationale added by the appellate court). Each deserves examination 
in turn. 

First, there was the concern offered by the departmental Chair for 
his initial admonition: such classroom comments as Bishop’s might 
damage the University’s reputation, especially among professional col- 
leagues around the country who ‘“‘consider this the Bible Belt.’’ Such 
views might be aggravated by a sense that the University was unduly 
tolerant of Bishop’s message. This rationale may have superficial appeal, 
but deserves only brief mention. Protecting the institutional image, 
especially when the possible harm to that image is as speculative as it 
seems here, should not justify abridging the speech of a faculty member. 

When the harm to public image may be far greater, as in the case of 
racist, anti-semitic or ethnically demeaning comments by a faculty 
member, fears about undermining public confidence would still form 
the sole basis for reprisal against an outspoken professor. While such 
a case would quite likely involve other institutional interests, if the 
worst that could happen is a budget cut imposed by an angry legislature 
demanding that the administration silence a faculty gadfly, the asserted 
interest simply does not tip the balance. 

The answer is less clear, though, for the second rationale — that 
tolerating Bishop’s religious comments would violate the Establishment 
Clause. Here the analysis is more complex, and the dilemma for both 
courts and universities far deeper. The argument Alabama makes is 
novel, but not unique. A decade ago, in Widmar v. Vincent, the 
University of Missouri-Kansas City defended its denial of meeting space 
to student religious groups on the ground that (at least under the state 
constitution) a contrary course would violate the separation of church 
and state. The court of appeals in fact accepted that view, and upheld 
the university’s rather restrictive meeting-space policy.** While the 
Supreme Court majority later reversed on free-speech grounds,'® Justice 
White would have given the institution the benefit of the doubt on the 
Establishment issue.’” 

In Bishop, the Eleventh Circuit showed limited interest in this part 
of the case. After sustaining the administration on other grounds, it 
dealt summarily with the Establishment Clause issue. Rather like the 





. 454 U.S. 263, 102 S. Ct. 269 (1981). 

. Chess v. Widmar, 635 F.2d 1310 (8th Cir. 1980). 

. Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981). 
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Eighth Circuit in Widmar, this court gave some credence to a public 
university’s wish to avoid a possible Establishment violation: ‘‘[E]ven 
the appearance of proselytizing by a professor should be a real concern 
to the University.’’** The court added in dictum that ‘‘the University 
can restrict speech that falls short of an establishment violation’’’® to 
avoid an adverse perception. 

Such a concern is one thing when the object is assigning rooms in 
the student union; it is another when the speech of a professor is at 
stake. A state university might indeed wish to avoid an improper 
appearance of sponsorship or endorsement by simply declaring all 
religious groups ineligible for campus space; otherwise, there might be 
need to monitor actual use in order to prevent activity that clearly 
would cross the line between church and state. But when it comes to 
telling a faculty member what should or should not be said in class, 
something much more than a speculative fear or perceived sponsorship 
or endorsement should be required before taking restrictive action. 

On this basis, Bishop seems a clearer case than Widmar. If on free- 
speech principles UMKC could not deny student religious groups the 
use of campus meeting space, it would seem even clearer that, for 
similar reasons, Alabama may not control Bishop’s classroom speech. 
Here the speech element is far stronger than in Widmar; in terms both 
of academic freedom and free speech, what a professor says in class 
enjoys the highest level of protection.2° Conversely, the university 
interest may be weaker, or at least less clear, than the one unsuccessfully 
asserted in Widmar. A policy that permits student religious groups to 
meet regularly in campus rooms seems likelier to create an inference 
of institutional sponsorship or endorsement of religion than does simply 
tolerating a professor who reveals his personal religious views for five 
minutes during the semester. Thus to the extent Widmar applies at all, 
it seems to offer at most limited solace to the Alabama officials. 

The strongest reason for calling Professor Bishop to account is in fact 
the one that received least attention from the court — the concern that 
students might be coerced in that most sensitive area of personal values 
and beliefs. There is much in the case that we must assume or inter- 
polate in the absence of detailed testimony by students about their 
actual classroom experience in Bishop’s courses. It would be helpful 
to know more than the case tells us about what actually went on 
between Bishop and his students, both inside and beyond the classroom. 
But we do know enough to find this concern worth probing. 

The district court, for example, relied heavily on Bishop’s use of a 
blind grading system;?? we do not, however, know to what extent that 
system would have ensured protection for students who were genuinely 





. Bishop v. Aronov, 926 F.2d 1066, 1077 (11th Cir. 1991). 

. Id. 

. Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957). 
. Bishop v. Aronov, 732 F. Supp. 1562, 1569 (N.D. Ala. 1990). 
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troubled about his particular religious viewpoint — or, for that matter, 
about any religious element whatever in that classroom. Nor do we 
know how students might react to the open invitation Bishop gave his 
classes to advise their professor if they felt he was not leading the 
‘Christian life’’ he proclaimed as his goal. 

Given these uncertainties, a conscientious Chair or Dean might be 
sufficiently concerned about Bishop’s students to take steps to protect 
them from any possible coercion of religious belief. Such solicitude 
seems a potentially valid university interest, unlike the two we dis- 
cussed earlier. Before being invoked against a professor’s classroom 
speech, this interest would of course require testimony (of a kind not 
found in the present record) on the degree to which students felt at 
risk of coercion, or feared they would not be graded fairly if they 
differed with their professor, or even if they failed to respond in ways 
he expected. 

We turn finally to the interest asserted not so much by the university 
as by the court — that a faculty member may be ordered to desist, or 
to alter his or her teaching, because the administration ‘‘necessarily 
has dominion over what is taught by its professors’ and because ‘‘the 
University’s conclusions about course content must be allowed to hold 
sway over an individual professor’s judgments.’’?? Support for so out- 
landish a view was claimed in cases dealing with elementary and 
secondary schools — notably the Supreme Court’s decision in Hazel- 
wood v. Kuhlmeier, upholding restrictions on school newspaper con- 
tent.”° 

Even the citation to Kuhlmeier in Bishop v. Aronov missed much of 
the point, however. For the issue in such cases is really administration 
versus students, and not administration versus faculty, in deciding who 
could ultimately dictate the content of a newspaper that bore the 
school’s name and thus directly reflected the school to the larger 
community. An inference of school sponsorship or endorsement arose 
there for reasons that seem absent in the classroom setting. 

Even in the high school, moreover, sensitive issues of classroom 
speech could not be resolved by so easy a reliance on administrative 
authority. Years ago, lower federal courts struggled with questions of 
teacher pedagogy and expression in the classroom, as well as disputes 
over the selection and use of supplemental texts.2* The clear import of 
these cases is that public-school teachers do have rights that may not 
be overridden simply because the principal disagrees or parents are 
offended. It is far from clear that a high-school administrator could tell 
a teacher to remove from the classroom all reference to religion, at least 
absent some evidence of coercion or intimidation of students.”5 





. Bishop v. Aronov, 926 F.2d 1066, 1078 (11th Cir. 1991). 

. 484 U.S. 260, 108 S. Ct. 562 (1988). 
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Thus the dictum in Bishop is exceptionally difficult, and poses an 
acute dilemma for the academic community. Many who may feel that 
such classroom comments are simply not appropriate (and who would 
urge any colleague to avoid them) also insist upon that colleague’s 
right to express personal religious views in the classroom short of 
proselytizing on the one hand or coercion of students’ beliefs on the 
other. Simply making the institution look better, or avoiding a possible 
perception of endorsement, is not sufficient when the stakes are as high 
as they are here. 








AMERICANS WITH DISABILITIES ACT OF 
1990: SIGNIFICANT OVERLAP WITH 
SECTION 504 FOR COLLEGES AND 

UNIVERSITIES 


INTRODUCTION 


The Americans with Disabilities Act of 1990’ (ADA) attempts to 
remedy discrimination in various contexts. In higher education, how- 
ever, the ADA will not break new ground. Section 504 of Title V of 
the Rehabilitation Act of 1973? (section 504) will remain the main 
avenue by which the disabled obtain access to universities.* 

This Note examines the ADA, outlining its history, its provisions, 
and its impact on universities. Part I discusses legislation preceding 
the ADA, which assisted the disabled in the university setting. Part II 
examines the provisions of the ADA. Part III analyzes the impact of 
the ADA on universities, concluding that the ADA will encourage 
litigation and reinforce existing theories of handicapped-access rights. 


I. SECTION 504 AND ITs AMENDMENTS 


Section 504 states that ‘‘[nJo otherwise qualified individual with 
handicaps ... shall, solely by reason of her or his handicap, be 
excluded from the participation in . . . any program or activity receiving 
Federal financial assistance.’’* Section 504 entitles disabled Americans 
to equal opportunities at universities that receive federal funds.5 Two 
later amendments, in 1978 and 1987, clarified the Congressional com- 
mitment to equal rights for the disabled. Case law and regulations, 
discussed later, further interpreted section 504. 


A. Congressional Amendments to Section 504 


Congress amended section 504 when it passed the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments 





1. Pub. L. No. 101-336, 104 Stat. 327 (1990)(as codified at 42 U.S.C.A. §§ 12101- 
12213 (West Supp. 1991)). 

2. Pub. L. No. 93-112, § 504, 87 Stat. 355, 394 (codified as amended at 29 U.S.C.A. 
§ 794 (West Supp. 1991)). 

3. The term ‘“‘university,’’ as used in this Note, denotes all institutions of higher 
education. 

4. 29 U.S.C.A § 794(a) (West Supp. 1991). 

5. See Timothy M. Cook and Frank J. Laski, Beyond Davis: Equality of Opportunity 
for Higher Education for Disabled Students under the Rehabilitation Act of 1973, 15 
Harv. C.R.- C.L. L. Rev. 415, 415-416, 420 (1980). This article considers the effect of 
Section 504 and regulations upon applicants and students at colleges and universities 
who may be subjected to discrimination on the basis of their disabilities. 


389 





390 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 3 


of 1978. The amendments affected universities in two ways. First, the 
amendments authorized federal agencies to provide grants to ‘‘any 
designated state unit [overseeing work with the disabled] to establish 
and operate comprehensive rehabilitation centers .. . in order to pro- 
vide a broad range of services... .’’? These comprehensive rehabili- 
tation centers provide information and technical assistance to public 
and private nonprofit entities, such as universities, ‘‘as may be neces- 
sary to assist those entities in complying with this Act, particularly the 
requirements of section 504.’’® The centers give universities a valuable 
resource to obtain auxiliary aids and other assistance to help accom- 
modate the handicapped enrolled in their institutions. 

Second, the Amendments of 1978 added section 505(a)(2)° to Title V 
of the Rehabilitation Act of 1973. Section 505(a)(2) made the remedies, 
procedures and rights set forth in Title VI of the Civil Rights Act of 
1964 available to victims of section 504 discrimination.’? These reme- 
dies include payment of attorney’s fees,’? payment of expert-witness 
fees,’? injunctions,’* backpay for intentional discrimination,’* and other 
equitable remedies at the sound discretion of the trial court.’ In certain 
circumstances, a court may also consider compulsory student or faculty 
assignment, i.e. forcing the institution to enroll or hire a disabled 
person. Such remedies have been used, however, only in the context 
of primary and secondary education under Title VI.’ 

Congress amended section 504 again when it enacted the Civil Rights 
Restoration Act of 1987 (CRRA).?”? The CRRA specifically amended the 
definition of the phrase, ‘‘program or activity,’’ in section 504, reversing 
the U.S. Supreme Court decision of Grove City College v. Bell.’* In 





. Pub. L. No. 95-602, 92 Stat. 2955 (1978) (codified in scattered sections of 29 
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. United States v. Louisiana, 527 F. Supp. 509, 515 n.11 (E.D. La. 1981). 
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. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

The purpose of S. 557 (CRRA) was to overturn Grove City College and to restore the 
effectiveness and vitality of the four major civil-rights statutes that prohibit discrimination 
in federally assisted programs by returning to a broad interpretation of the language 
‘‘program or activity’’ found in these statutes: 1) Title IX of the Education Amendments 
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Grove City College, the Supreme Court unanimously held that the 
student-aid dollars reaching the college through its students constituted 
federal financial assistance to the school, triggering section 504 cover- 
age.’° In determining the scope of a college’s duty not to discriminate, 
however, a divided court interpreted Title IX’s phrase ‘‘program or 
activity’’ narrowly. Because the only federal money reaching the college 
was student aid, the Court concluded that Title IX only applied to the 
financial-aid office. The rest of the college was left free to deny special 
opportunities to women and, by analogy, to minorities, disabled and 
older persons as well.?° 

On the same day that the Supreme Court decided Grove City College, 
the Court ruled on Consolidated Rail Corporation v. Darrone.”' In 
Darrone, the Court stated that the phrase ‘‘program or activity’’ in 
section 504 should be construed as narrowly as under Title IX in Grove 
City College.22 Congress viewed Grove City College and Darrone as a 
threat to the integrity of section 504 and similar civil-rights statutes.” 
Thus, Congress passed the CRRA to reverse the Grove City College 
interpretation of the anti-discrimination provisions of Title IX and other 
civil-rights statutes.”4 

The CRRA specifically applies to universities by providing that ‘‘(b) 
For the purposes of this section, the term ‘program or activity’ means 
all of the operations of * * * (2)(a) a college, university, or other 
postsecondary institution, or a public system of higher education.’’* 
According to the legislative history: 





of 1972, Pub. L. No. 92-318, §§ 901-902, 86 Stat. 235, 373-374 (codified as amended at 
20 U.S.C. §§ 1681(a), 1682 (1988)); 2) Title VI of the Civil Rights Act of 1964, Pub. L. 
No. 88-352, §§ 601-605, 78 Stat. 241, 252 (codified as amended at 42 U.S.C. § 2000d to 
2000d-7 (1988)); 3) Section 504 of the Rehabilitation Act of 1973, Pub. L. No. 93-112, § 
504, 87 Stat. 355, 394 (codified as amended in 29 U.S.C.A. § 794 (West Supp. 1991)); 
and 4) The Age Discrimination Act of 1975, Pub. L. No. 94-135, 89 Stat. 728 (codified 
as amended at 42 U.S.C. §§ 6101-6107 (1988)). S. Rep. No. 64, 100th Cong., 2d. Sess. 
2, reprinted in 1988 U.S.C.C.A.N. 3, 4. 
19. 465 U.S. at 564, 104 S. Ct. at 1217. 
20. Id. at 570-71, 104 S. Ct. at 1220. 
21. 465 U.S. 624, 104 S. Ct. 1248 (1984). 
22. Consolidated Rail Corporation, 465 U.S. at 636, 104 S. Ct. at 1220. 
23. See supra note 20 and accompanying text. 
24. S. Rep. No. 64, 100th Cong., 2d. Sess. 2, reprinted in 1988 U.S.C.C.A.N. 3, 4. 
25. Pub. L. No. 100-259, 102 Stat. 28, 29 (1988) (codified at 29 U.S.C.A. § 794 (West 
Supp. 1991)). 
29 U.S.C.A. § 794 (West Supp. 1991) reads: 
(a) Promulgation of rules and regulations 
No otherwise qualified individual with handicaps . . . shall, solely by reason 
of her or his handicap, be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity 
receiving Federal financial assistance or under any program or activity con- 
ducted by any Executive agency or by the United States Postal Service .. . 
(b) ‘‘Program or activity’’ defined 





392 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 18, No. 3 


[W]jhen federal financial assistance is extended to any part of a 
college, university, other postsecondary institution, or public sys- 
tem of higher education, all of the operations of the institution or 
educational system are covered. Postsecondary institution is a 
generic term for any institution which offers education beyond the 
twelfth grade. Examples of postsecondary institutions would include 
vocational, business, and secretarial schools.?¢ 


The amendments of 1978 and the CRRA affirm the intent of Congress 
that section 504 cover the entire university when there exists a program 
or activity that receives direct or indirect federal financial assistance. 


B. Judicial Interpretations and Regulations of Section 504 


Courts and federal regulations have generally followed Congressional 
intent in interpreting section 504. Courts require that section 504 
plaintiffs prove four elements to establish a section 504 violation: 1) 
the plaintiff must be a handicapped person under section 504; 2) the 
plaintiff must be otherwise qualified for the program; 3) the relevant 
program must receive federal financial assistance; and 4) the denial of 





For the purposes of this section, the term ‘‘program or activity’’ means all 
of the operations of- 

(1)(A) a department, agency, special purpose district, or other instrumentality 
of a State or of a local government; or 

(B) the entity of such State or local government that distributes such assistance 
and each such department or agency (and each other State or local government 
entity) to which the assistance is extended, in the case or assistance to a State 
or local government; 

(2)(A) a college, university, or other postsecondary institution, or a public 
system of higher education; or 

(B) a local educational agency . .. system of vocational education, or other 
school system; 

(3)(A) an entire corporation, partnership, or other private organization, or an 
entire sole proprietorship— 

(i) if assistance is extended to such corporation, partnership, private organ- 
ization, or sole proprietorship as a whole; or 
(ii) which is principally engaged in the business of providing education, 

health care, housing, social services, or parks and recreation; or 

(B) the entire plant or other comparable, geographically separate facility to 
which Federal financial assistance is extended, in the case of any other cor- 
poration, partnership, private organization, or sole proprietorship; or 

(4) any other entity which is established by two or more of the entities 
described in paragraph (1), (2), or (3); any part of which is extended Federal 
financial assistance. 

(c) Significant structural alterations by small providers; exception 

Small providers are not required by subsection (a) of this section to make 
significant structural alterations to their existing facilities for the purpose of 
assuring program accessibility, if alternative means of providing the services 
are available. The terms used in this subsection shall be construed with reference 
to the regulations existing on March 22, 1988. 

26. S. Rep. No. 64, 100th Cong., 2d. Sess. 16, reprinted in 1988 U.S.C.C.A.N. 3, 18. 
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access to the program or activity impermissibly discriminates against 
the plaintiff under section 504.?’ 


1. Plaintiff must be handicapped. 


The regulations define a handicapped person as one who 1) has a 
physical or mental impairment which substantially limits one or more 
major life activities, 2) has a record of such an impairment, or 3) is 
regarded as having such an impairment.” Such impairments include 
motor, optical, vocal, auditory and intellectual handicaps. 


2. Plaintiff must be otherwise qualified for the program. 


Before a university must make a program or activity accessible to a 
handicapped person, the handicapped person must be ‘‘otherwise qual- 
ified’’ under the language of section 504.”° ‘Otherwise qualified’’ means 
that the individual must be able to meet the program’s requirements, 
both academic and technical,*° in spite of the handicap.*' For university 
employees, this requires that the handicapped individual must be able 
to perform the essentials of the job with reasonable accommodation.*? 

Appellate courts have upheld trial court decisions that an individual 
is not otherwise qualified if the decision was based on risk of harm to 
others, and not personal risk to the individual.** For example, in 
Southeastern Community College v. Davis, a hearing-impaired woman 
was refused admission to a college nursing program. The court upheld 
the decision because the program was unable to reasonably accommo- 
date the student and insure patient safety.** This reasoning has been 
followed by the lower courts. In Doe v. New York University,*> the 
court held that an emotionally unstable medical-school applicant was 
properly excluded because the applicant presented an appreciable risk 
of recurring violence to herself and others.*¢ 

Universities encounter problems when they make assumptions about 
the abilities of handicapped persons and about health and safety con- 
cerns.*” In Pushkin v. Regent of the University of Colorado,** an appli- 
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cant who was confined to a wheelchair because of multiple sclerosis 
was denied admission to a psychiatric residency program. Four faculty 
members decided after short interviews that the applicant would not 
have the necessary emotional stability to respond to patient reactions 
to his handicap.** The court held that this assumption violated section 
504 since the institution based its decision on others’ potential reac- 
tions; not whether the applicant could complete the program with 
minimal risk to others.*° 


3. Relevant program must receive federal financial assistance. 


Federal financial assistance means any grant, loan, contract, other 
than a procurement contract or a contract of insurance or guaranty, or 
any other arrangement by which the Department of Education (or any 
other agency) provides or makes assistance available. The assistance 
can come in various forms including funds, services of federal person- 
nel, or property.*? 


4. Denial of access to the program must impermissibly discriminate 
against the handicapped person on the basis of that person’s 
handicap. 


Currently, universities recognize that section 504 does not require 
that all classrooms and buildings be accessible to handicapped persons, 


but that when viewed in its entirety, a program must be readily 
accessible to handicapped persons.*? Section 504 does not require 
universities to make fundamental alterations to existing programs so 
that handicapped persons can be admitted. Some modifications may be 
required, however, and in some instances a program’s failure to make 
reasonable accommodations might be discriminatory.** According to the 
Supreme Court: 


The balance struck in [Southeastern Community College] requires 
that an otherwise qualified handicapped individual must be pro- 
vided with meaningful access to the benefit that the grantee offers. 
The benefit itself, of course, cannot be defined in a way that 
effectively denies otherwise qualified handicapped individuals 
meaningful access to which they are entitled; to assure meaningful 
access, reasonable accommodations may have to be made.** 


Institutional policies with a disparate impact on the handicapped do 
not necessarily establish a prima facie case of discrimination under 





. Id. at 1389. 

. Id. at 1390. 

. 34 C.F.R. § 104.3(h) (1990). 

. 34 C.F.R. § 104.22(a) (1990). 

. Rothstein, supra note 33, at 410. 

. Alexander v. Choate, 469 U.S. 287, 301, 105 S. Ct. 712, 720 (1985). 
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section 504.*° The plaintiff must still prove all four elements of a 
section 504 violation. Yet the Supreme Court did not disregard the 
disparate impact test, stating that there could exist some conduct that 
has an unjustifiable disparate impact upon the handicapped that section 
504 would reach.** 


C. Recent Developments in Section 504 


With the passage of the CRRA, courts have authority to apply section 
504 to all operations of a university. In United States v. Board of 
Trustees for University of Alabama,’ the Eleventh Circuit dealt with 
auxiliary aids, transportation on campus, and continuing-education 
courses and applied section 504 to all three. 

The court dealt first with the University of Alabama at Birmingham’s 
(UAB) auxiliary-aids policy. This policy provided note-takers or tran- 
scriptions of tape recordings of classes to deaf students. The university 
would not provide interpreters or other costly aids.** 

The court took issue with UAB’s auxiliary-aids policy. UAB’s policy 
shifted the burden of access to auxiliary services to the student.* 
According to the court, such a policy violated the amendments of 1978, 
which require state vocational-rehabilitation centers to provide technical 
assistance, including interpreters, to universities to assist them in 
complying with section 504.°° Students, and by analogy, faculty and 
staff, should not be required to request technical assistance from 
vocational-rehabilitation centers; universities must contact these cen- 
ters. The court therefore held that UAB must be the primary provider 
of auxiliary aids. 

The ruling on the auxiliary-aids policy also required that auxiliary 
aids be provided regardless of the student’s lack of financial resources.** 
The court cited the applicable regulations which stated that no handi- 
capped student should be denied the benefits of, excluded from partic- 
ipation in, or otherwise subjected to discrimination under the education 
program or activity operated by UAB because of the absence of auxiliary 
aids. The aids must be provided by UAB and may include taped texts, 
interpreters or other effective methods of making orally delivered 
materials available to students with hearing impairments.* In addition, 
services must be provided without regard to the student’s financial 
standing. 





45. Id. at 299, 105 S. Ct. at 719. 

46. Id. 

47. 908 F.2d 740 (11th Cir. 1990). 

48. If a student demonstrated to UAB the need for financial aid to pay for an interpreter 
and an ability to receive the necessary aid or free interpreter services UAB would provide 
an interpreter for the student. 908 F.2d at 742. 

49. Id. at 746. 

50. Id. at 749 (citing 29 U.S.C. § 775(a)(2) (1988)). 

51. Id. at 746. 

52. Id. at 744 (citing 34 C.F.R. § 104.44 (1990)). 
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The court next discussed UAB’s Division of Special Studies, which 
offered some courses for credit and some non-degree community-edu- 
cation and continuing-education courses.** UAB’s auxiliary-aids policy 
excluded from its coverage students taking non-credit or non-degree 
courses, meaning that those students did not receive auxiliary aids 
under any circumstances.** The court said that the regulations under 
section 504 apply to ‘‘postsecondary education programs and activities 
. .. that receive a benefit from Federal financial assistance. . . .’’*> The 
Department of Education, representing the handicapped complainants, 
argued that non-credit and non-degree programs were nevertheless 
educational programs. Nothing in the applicable regulations was intended 
to limit its coverage to only programs that lead to a degree. The court 
agreed that this was a reasonable interpretation of the applicable 
regulations and consistent with their language.** The court then went 
one step further: 


Moreover, any doubt that section 504 was intended to cover non- 
degree and non-credit programs was resolved by the Civil Rights 
Restoration Act of 1987, § 4(b)(2), 29 U.S.C. § 794(b)(2) (1988), 
which provides that section 504 applies to ‘‘all of the operations 


of ...a college, university, or other postsecondary institu- 
ee ad : 


Finally, the court dealt with UAB’s transportation service. The hand- 
icapped at UAB did not receive the same transportation service as the 
nonhandicapped. UAB ran a bus service, alternating four buses from 6 
a.m. to 6 p.m. During the heaviest times, 7 a.m. to 9 a.m. and 3 p.m. 
to 6 p.m., two buses ran, but during the middle of the day only one 
bus ran. In 1986, UAB installed a wheelchair lift in one of the four 
buses. UAB had surveyed twenty-five handicapped students to deter- 
mine their peak use each day. Handicapped employees and regular 
visitors to the campus did not participate in the survey. Based on the 
results of the survey, UAB ran the handicapped-equipped bus from 10 
a.m. to 2 p.m. If handicapped persons needed the bus at some other 
time, they had to give forty-eight hours notice to UAB’s transportation 
department.** UAB also owned and operated seven vans, none of which 
were accessible to mobility-impaired students.*° 





53. . at 742. 

54. Id. at 742-43. 

55. Id. at 750 (citing 34 C.F.R. § 104.41 (1990)). 

56. Id. at 750 (citing Mullins Coal Co. v. Director O.W.C.P., 484 U.S. 135, 159, 108 
S. Ct. 427, 440 (1987)). Continuing-education and non-degree courses include such things 
as canoeing and chess. 

57. Id. at 750. 

58. Id. 

59. Id. at 743. 





1992] AMERICANS WITH DISABILITIES ACT OF 1990 397 


The court held that UAB’s transportation system did not reasonably 
accommodate the handicapped. The court said that according to the 
regulations, UAB may not: 


‘‘afford a handicapped person an opportunity to participate in or 
benefit from’’ any service provided by the recipient that ‘‘is not 
equal to that afforded to others’’ and that is not as effective as 
that provided to others.© 


One bus equipped to service the handicapped, running only between 
the hours of 10 a.m. and 2 p.m., does not constitute ‘‘equal’’ service. 
Since the changes needed to service the handicapped properly amounted 
to only $15,000 out of a transportation budget of $1.2 million, the 
handicapped at UAB were not reasonably accommodated and the changes 
must be implemented. 

The University of Alabama case shows that courts, pursuant to 
Congressional intent, are expanding section 504 to all university pro- 
grams and activities. These institutions must examine their programs 
and activities carefully, making sure that the handicapped have equal 
access to all university programs and activities. Congressional intent to 
provide equal access to programs and activities at universities is further 
manifested by the passage of the ADA. 


Il. AN OVERVIEW OF THE ADA 


Legislators, the Bush Administration, witnesses at committee hear- 
ings, and individuals with disabilities have stated: disability is not 
inability. Yet this statement has gone unheeded in private-sector 
employment, public accommodations, public services, transportation 
and telecommunications. To remedy the discrimination occurring in 
these areas, Congress drafted and passed the Americans with Disabilities 
Act of 1990 (ADA). 

The ADA was the result of a two year process. In April 1988, Senator 
Lowell Weicker and Representative Tony Coelho introduced to Congress 
the Americans with Disabilities Act of 1988, but Congress did not vote 
on the bill.** On May 9, 1989, Senator Tom Harkin and Representative 





60. Id. at 750 (citing 34 C.F.R. § 104.4(b)(1) (1990)). 

61. Id. 

62. The handicapped can bring other actions against a college or university along 
with a section 504 discrimination action. See, e.g., Rothschild v. Grottenhaler, 716 F. 
Supp. 796, 801 (S.D.N.Y. 1989), where the court allowed the plaintiffs to sue under 42 
U.S.C. § 1983 as well as section 504. 

63. S. 2345, H.R. 4498. Senator Weicker was a Republican from Connecticut; Rep- 
resentative Coelho is a Democrat from California. 

The Senate Subcommittee on the Handicapped and the House Subcommittee on Select 
Education held a joint hearing on September 27, 1988. Americans with Disabilities Act 
of 1988: A Joint Hearing Before the Subcomm. on the Handicapped of the Senate Comm. 
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Tony Coelho reintroduced the Americans With Disabilities Act of 1989. 
On September 7, 1989, the Senate passed the Americans with Disabil- 
ities Act of 1989 by a vote of 76-8.°° Eight months later, the House 
passed the ADA by a vote of 403-20. The House-Senate committee 
met the week of June 11 and drafted a conference report. The House 
adopted the report on July 12 followed by the Senate on July 13.” 
President George Bush signed the ADA into law on July 26, 1990. 
According to the Senate: 


The purpose of the ADA is to provide a clear and comprehensive 
national mandate to end discrimination against individuals with 
disabilities and bring persons with disabilities into the economic 
and social mainstream of American life, to provide enforceable 
standards addressing discrimination against individuals with dis- 
abilities, and to ensure that the Federal government plays a central 
role in enforcing these standards on behalf of individuals with 
disabilities.®* 


The ADA’s coverage is vast, extending civil-rights protection for the 
disabled to employment in the private sector, public accommodations, 





on Labor and Human Resources and the Subcomm. on Select Education of the Comm. 
on Education and Labor, 100th Cong., 2d. Sess. 1-97 (1988). 

The House Subcommittee later held a hearing in Boston, Massachusetts on October 24, 
1988 to elicit various statements from experts and organizations that work with the 
disabled, as well as from the disabled themselves. Americans With Disabilities Act of 
1988: Oversight Hearing on H.R. 4498 before the Subcomm. on Select Education of the 
House Comm. on Education and Labor, 100th Cong., 2d Sess. 1-245 (1988). 

No other action on the bill occurred. 

64. S. 933, H.R. 2273. Senator Harkin is a Democrat from Iowa; Representative Coelho 
is a Democrat from California. 

The Senate Subcommitte on the Handicapped held four hearings that summer, the last 
of which occurred on June 22, 1989. On August 2, 1989, the Committee on Labor and 
Human Resources, by a vote of 16-0, favorably reported the Act, with an amendment in 
the nature of a substitute. S. Rep. No. 116, 101st Cong., 1st Sess. 1-2 (1989). The 
amendment changed the text of the ADA drawn up in committee. Its provisions now 
appear in the text of the ADA passed by the Senate. 

65. S. 933, 101st Cong., ist Sess. 1-506, 135 Conc. Rec. S10701-S10708 (daily ed. 
Sept. 7, 1989). 

The House of Representatives began work on the companion bill, H.R. 2273, soon after 
passage by the Senate. In November of 1989, the House Education and Labor Committee 
unanimously approved H.R. 2273. The Public Works and Transportation Committee 
followed suit on April 3, 1990. 136 Conc. Rec. D404 (daily ed. Apr. 3, 1990). On April 
25, 1990, the House Judiciary Subcommittee on Civil and Constitutional Rights approved 
H.R. 2273, 136 Conc. Rec. D484 (daily ed. Apr. 25, 1990), followed by the full House 
Judiciary Committee on May 2, 1990. 136 Conc. Rec. D533 (daily ed. May 2, 1990). The 
House began to debate H.R. 2273 on May 17. 136 Conc. Rec. H2426 (daily ed. May 17, 
1990). 

66. 136 Conc. Rec. H2638 (daily ed. May 22, 1990). 
67. 136 Conc. Rec. D864 (daily ed. July 12, 1990). 
68. S. Rep. No. 116, 101st Cong., ist Sess. 2 (1989). 
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activities of state and local governments, public and private transpor- 
tation, and telecommunications for persons with hearing impairments 
and communication disorders.” ‘‘The ADA is, without exaggeration, 
the most critical legislation affecting persons with disabilities ever 
considered by Congress.’’”° 

The ADA is divided into Title I through Title V, resembling the 
Rehabilitation Act of 1973. In each Title, Congress lays a plan for 
eliminating discrimination against the disabled in the following sectors 
of society: employment (Title I), public services (Title II), public 
accommodations and services operated by private entities (Title II), 
and telecommunications relay services (Title IV).”1 Title V contains 
miscellaneous provisions.” 


A. Employment 


According to a recent Lou Harris poll not working is perhaps the 
truest definition of what it means to be disabled in America. Two- 
thirds of all disabled Americans between the ages of 16 and 64 
are not working at all; yet, a large majority of those not working 
say that they want to work. Sixty-six percent of working-age 
disabled persons, who are not working, say that they would like 
to have a job.” 


The underlying theme of Title I is that employers cannot exclude 
disabled persons from job opportunities unless they are unable to do 
the job.” Title I of the ADA provides that no employer, employment 
agency, labor organization, or joint labor-management committee’> shall 





69. 135 Conc. REc. S10711 (daily ed. Sept. 7, 1989) (Senator Harkin’s comments on 
the ADA). 

70. Id. 

71. Title IV will impose on all common carriers providing interstate or intrastate 
telephone service ‘‘an obligation to provide to hearing and speech impaired individuals 
telecommunication services that enable them to communicate with hearing individuals.” 
H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 129, reprinted in 1990 U.S.C.C.A.N. 303, 
412. Since Title IV will not affect universities, this Note wi!l not discuss it. 

72. Since these provisions may or may not affect colleges and universities, this Note 
will discuss the provisions as they affect colleges in relation to the other sections of the 
ADA. 

73. S. Rep. No. 116, 101st Cong., ist Sess. 9 (1989). 

74. Americans with Disabilities Act of 1990, 395 Lab. L. Rep. (CCH) { 100 (July 31, 
1990). 

75. “Employers’’ include persons engaging in an industry affecting commerce who 
have fifteen or more employees for each working day of twenty calendar weeks. Consistent 
with Title VII of the Civil Rights Act of 1964, the term ‘‘employer’’ under the ADA does 
not include the United States government, a corporation wholly owned by the government 
of the United States, an Indian tribe, or a bona fide private membership club (other than 
a labor organization) that is exempt from taxation under § 501(c) of the I.R.C. of 1986. 
The U.S. government continues to be covered under the Rehabilitation of 1973. ADA § 
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discriminate against a qualified individual with a disability.” Title I 
requires that job criteria actually measure skills required by the job in 
order to protect the disabled from stereotypes and misconceptions about 
the disabled, as well as from fears of increased costs and decreased 
productivity if an employer hires a disabled person.” Title I, similar 
to section 504, adopts procedures designed to assure that disabled 
persons will not be excluded from job opportunities unless they are 
unable to perform job duties. Section 102 requires that job criteria 
actually measure ability needed in the job.”* In other words, an employer 
may devise job criteria and tests so long as the measures are job-related 
and consistent with business necessity.” 

To assure a proper fit between job criteria and an applicant’s actual 
ability to do the job, the ADA contains the following guidelines: 


(1) Persons with disabilities may not be disqualified because of 
the inability to perform non-essential or marginal functions of the 
job; 

(2) Any selection criteria that screen out or tend to screen out 
must be job-related and consistent with business necessity; and 
(3) Employers must provide reasonable accommodation to assist 
persons with disabilities to meet legitimate criteria.®° 


These guidelines work together to eliminate pervasive bias against 


persons with disabilities in the employment-selection process.* 





101, 42 U.S.C.A. § 12111(5)(B) (West Supp. 1991). 

Beginning two years after the enactment of Title I of the ADA (July 26, 1990) only 
those employers with fifteen or more employees are covered under the ADA. After four 
years, employers with twenty-five or more employees are covered. ADA § 101, 42 
U.S.C.A. § 12111(5)(A) (West Supp. 1991). 

76. The ADA defines disability as a physical or mental impairment that substantially 
limits one or more of the major life activities of such individual; a record of such an 
impairment; or being regarded as having such an impairment. ADA § 3, 42 U.S.C.A. § 
12102(2) (West Supp. 1991). 

The ADA excludes transvestites (ADA §§ 508 & 511, 42 U.S.C.A. §§ 12208, 12211(b)(1) 
(West Supp. 1991)), homosexuals and bisexuals (ADA § 511(a), 42 U.S.C.A. § 12211(a) 
(West Supp. 1991)), and users of illegal drugs (Id.; ADA § 510, 42 U.S.C.A. § 12210 
(West Supp. 1991)) from the definition of ‘‘disability’’ if that is the sole reason for 
claiming protection under the ADA. 

77. See supra note 74. 

78. S. Rep. No. 116, 101st Cong., 1st Sess. 37 (1989). 

79. Id. at 27. 

80. H.R. Rep. No. 485(II), 10ist Cong., 2d Sess. 71, reprinted in 1990 U.S.C.C.A.N. 
303, 353. 

81. dd. 

[An example of the guidelines follows]: If a person with a disability applies for a job 
and meets all selection criteria except one that he or she cannot meet because of a 
disability, the criterion must concern an essential, non-marginal aspect of the job, and 
be carefully tailored to measure the person’s actual ability to do this essential function 
of the job. If the criterion meets this test, it is nondiscriminatory on its face and it is 
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The employer must reasonably accommodate” a qualified individual 
with a disability®** unless the result would cause undue hardship* to 
the employer. The term ‘‘qualified’’ refers to whether the individual is 
qualified at the time of the job application. The possibility of future 
incapacity by itself does not render the person not qualified. By 
including the phrase ‘‘qualified individual with a disability,’’ the ADA 
does not undermine an employer’s ability to choose and maintain 
qualified workers. Title I allows an employer to require that every 
employee be qualified to perform essential job functions.®* Title I only 





otherwise lawful under the legislation. However, the criterion may not be used to exclude 
an applicant with a disability if the criterion can be satisfied by the applicant with a 
reasonable accommodation. A reasonable accommodation may entail adopting an alter- 
native, less discriminatory criteria. 

Id. 


82. REASONABLE ACCOMMODATION - The term ‘‘reasonable accommodation’’ may include 


(A) making existing facilities used by employees readily accessible to and 
usable by individuals with disabilities; and 

(B) job restructuring, part-time or modified work schedules, reassignment to 
a vacant position, acquisition or modification of equipment or devices, appro- 
priate adjustment or modifications of examinations, training materials or poli- 
cies, the provision of qualified readers or interpreters, and other similar 
accommodations for individuals with disabilities. 

ADA § 101, 42 U.S.C.A. § 12111(9) (West Supp. 1991). 

83. ‘QUALIFIED INDIVIDUAL WITH A DiIsaBILITY - . . . means an individual with a disability 
who, with or without reasonable accommodation, can perform the essential functions of 
the employment position that such individual holds or desires.’’ ADA § 101, 42 U.S.C.A. 
§ 12111(8) (West Supp. 1991). 

84. UNDUE HARDSHIP - 

(A) IN GENERAL - The term ‘undue hardship’ means an action requiring 
significant difficulty or expense, when considered in light of the factors set 
forth in subparagraph (B). 

(B) Factors To BE CONSIDERED - In determining whether an accommodation 
would impose an undue hardship on a covered entity, factors to be considered 
include - 

(i) the nature and cost of the accommodation needed under this Act; 

(ii) the overall financial resources of the facility or facilities involved in 
the provision of the reasonable accommodation; the number of persons employed 
at such facility; the effect on expenses and resources, or the impact other wise 
of such accommodation upon the operation of the facility; 

(iii) the overall financial resources of the covered entity; the overall size of 
the business of a covered entity with respect to the number of its employees; 
the number, type, and location of its facilities; and 

(iv) the type of operation or operations of the covered entity, including the 
composition, structures and functions of the workforce of such entity; the 
geographic separateness, administrative or fiscal relationship of the facility or 
facilities in question to the covered entity. 

ADA § 101, 42 U.S.C.A. § 12111(10) (West Supp. 1991). 

85. S. Rep. No. 116, 101st Cong., 1st Sess. 26 (1989). 

86. The phrase ‘‘essential functions’’ means job tasks that are fundamental and not 
marginal. The point of including this phrase is to emphasize that employers can continue 
to require that all applicants and employees, including those with disabilities, be able 
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requires that employment decisions avoid subjecting a qualified indi- 
vidual with a disability to discrimination on the basis of the individual’s 
disability.°’ 


1. ‘‘Discrimination’’ and its Constructions 


Section 102 of Title I specifically prohibits discrimination by a cov- 
ered entity against a qualified person with a disability in regard to job- 
application procedures, hiring, advancement, or discharge of employees, 
employee compensation, job training, and other terms, conditions and 
privileges of employment.** According to the legislative history, Con- 
gress intended this section to include a broad range of employment 
decisions. The decisions covered include: 


(1) the recruitment, advertising, and the processing of applications 
for employment; 

(2) hiring, upgrading, promotion, award of tenure, demotion, 
transfer, layoff, termination, right of return from layoff, and rehir- 
ing; 

(3) rates of pay or any other form of compensation and changes 
in compensation; 

(4) job assignment, job classification, organizational structures, 
position descriptions, lines of progressions, and seniority lists; 
(5) leaves of absence, sick leave, or any other leave; 

(6) fringe benefits available by virtue of employment, whether or 
not administered by the covered entity; 

(7) selection and financial support for training, including appren- 
ticeship, professional meetings, conferences, and other related 





to perform the essential, that is, nonmarginal, functions of the job in question. As the 
regulations implementing [section 504] point out, ‘‘inclusion of this phrase is useful in 
emphasizing that handicapped persons should not be disqualified simply because they 
may have difficulty in performing tasks that bear only a marginal relationship to a 
particular job’’ ... In determining what constitutes the essential functions of the job, 
consideration should be given to the employer’s judgment regarding what functions are 
essential as a matter of business necessity. See supra note 74, at { 101. 
87. See supra note 84. See also H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 56, 

reprinted in 1990 U.S.C.C.A.N. 303, 338: 

For example, suppose an employer has an opening for a typist and two persons 

apply for the job, one being an individual with a disability who types 50 words 

per minute and the other being an individual without a disability who types 

75 words per minute. The employer is permitted to choose the applicant with 

the higher typing speed, if typing speed is necessary for successful performance 

on the job. On the other hand, if the two applicants are an individual with a 

hearing impairment who requires a telephone headset with an amplifier and an 

individual without a disability, both of whom have the same typing speed, the 

employer is not permitted to choose the individual without a disability because 

of the need to provide the needed reasonable accommodation to the person 

with the disability. 

88. ADA § 102, 42 U.S.C.A. § 12112(a) (West Supp. 1991). 
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activities, and selection for leaves of absence to pursue training; 
and 

(8) employer-sponsored activities, including social or recreational 
programs.*° 


Section 102(b) provides examples of ‘‘discrimination’’ defined in 
section 102(a).°%° Discrimination ‘‘includes limiting, segregating, or clas- 
sifying a job applicant or an employee in a way that adversely affects 
the opportunities or status of such applicant or employee because of 
their disability.’’* ‘‘Thus, covered entities are required to make 
employment decisions based on facts applicable to individual applicants 
or employees, and not on the basis of presumptions as to what a class 
of individuals with disabilities can or cannot do.’’” 

Second, section 102(b)(2) states that ‘‘discrimination’’ includes par- 
ticipation in contractual or other relationships that would subject the 
covered entity’s qualified applicants or employees to discriminatory 
acts prohibited by the Act.% ‘‘The basic intent of this provision is that 
any entity may not do through a contractual provision what it may not 
do directly.’’** Thus a university cannot hire an employment agency to 
interview applicants for jobs if that agency uses methods that unlawfully 
discriminate against the handicapped. 

Third, under section 102(b)(3), discrimination occurs when an entity 
utilizes standards, criteria or methods of administration that a) have 


the effect of discrimination on the basis of disability; or b) perpetuate 
the discrimination of others who are subject to common administrative 
control.** This section incorporates a disparate-impact standard to ensure 
that the legislative mandate to end discrimination does not go unheeded. 
According to Congress: 


This standard is consistent with the interpretation of section 504 
by the U.S. Supreme Court in Alexander v. Choate.%* The Court 
in Choate explained that members of Congress made numerous 
statements during passage of section 504 regarding eliminating 
architectural barriers, providing access to transportation, and elim- 
inating discriminatory effects of job qualification procedures. The 
Court then noted: ‘‘These statements would ring hollow if the 





89. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 54-55, reprinted in 1990 U.S.C.C.A.N. 
303, 336-37. 

90. ADA § 102, 42 U.S.C.A. § 12112(b) (West Supp. 1991). 

91. ADA § 102, 42 U.S.C.A § 12112(b)(1) (West Supp. 1991). 

92. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 58, reprinted in 1990 U.S.C.C.A.N. 
303, 340. 

93. 42 U.S.C.A § 12112(b)(2) (West Supp. 1991). 

94. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 59-60, reprinted in 1990 U.S.C.C.A.N. 
303, 342. 

95. 42 U.S.C.A. § 12112(b)(3) (West Supp. 1991). 

96. 469 U.S. 287, 105 S. Ct. 712 (1985). 
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resulting legislation could not rectify the harms resulting from 
action that discriminated by effect as well as by design.’’?” 


Fourth, 102(b)(4) specifies that discrimination includes denying or 
excluding equal jobs or benefits to a qualified individual because of 
the known disability of an individual with whom the qualified indi- 
vidual is known to have a relationship or association.” If a covered 
entity does not hire a person because the person has a disabled spouse, 
and the employer believes without foundation that the individual will 
have to miss work or frequently leave work to care for the spouse, the 
employer violates 102(b)(4). In implicating this section, the employer 
must discriminate against the individual because of a known association 
with a disabled individual. If an employee violates an attendance policy 
and the employer does not know of the employee’s association with a 
disabled person, the employer may fire the employee without violating 
the ADA.°* 


2. Medical Examinations and Inquiries 


Medical examinations and inquiries are covered by the ADA’s pro- 
hibition against discrimination. Historically, employers’ application 
forms and interviews requested information concerning an applicant’s 
physical or mental condition. Employers then used this information to 
exclude applicants with disabilities—particularly those with ‘‘hidden’’ 


disabilities such as epilepsy, diabetes, emotional illness, heart disease 
and cancer—before their ability to perform the job was evaluated. In 
order to assure that misconceptions do not alter the employment- 
selection process, the ADA prohibits, inter alia, medical examinations 
or inquiries before a job offer.’ 

Section 102(c) prohibits any identification of a disability by inquiry 
or examination prior to an offer of employment.’*: A House Report 
notes: ‘‘employers may ask questions which relate to the applicant’s 
ability to perform job-related functions, but may not ask questions in 
terms of disability.’’!° 

Covered entities’ can require medical examinations after a condi- 
tional job offer has been made, as long as the employer meets certain 





97. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 61, reprinted in 1990 U.S.C.C.A.N. 
303, 343. 

98. 42 U.S.C.A. § 12112(b)(4) (West Supp. 1991). 

99. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 61-62, reprinted in 1990 U.S.C.C.A.N. 
303, 343-344. 

100. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 72, reprinted in 1990 U.S.C.C.A.N. 
303, 355. 

101. 42 U.S.C.A § 1211(c) (West Supp. 1991). 

102. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 73, reprinted in 1990 U.S.C.C.A.N. 
303, 355. 

103. ‘‘The term ‘covered entity’ means an employer, employment agency, labor organ- 
ization, or joint labor-management committee.’” ADA § 101, 42 U.S.C.A. § 12111(2) 
(West Supp. 1991). 
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requirements. First, the employer must subject all entering employees 
to such an examination, regardless of disability. Second, the employer 
must keep the reports confidential. Third, the employer cannot use the 
reports or records to discriminate against the disabled individual unless 
the results disqualify the individual for the job.*% 

The legislative history stressed three other points that employers 
should consider. First, assessment of substantial harm to the handi- 
capped individual should be based on valid medical analyses. Second, 
the complainant’s physician can challenge any determination by the 
employer’s physician. Finally, paternalistic views about what is best 
for a disabled person should not alter employment decisions.’® 


3. Defenses 


The ADA is not an all-encompassing mandate from Congress. While 
its purpose is to eliminate discrimination against the disabled, the ADA 
considers some exclusionary practices as non-discriminatory. A covered 
entity’ can set qualification standards, tests, or selection criteria that 
tend to screen out or deny a job to a disabled person if such criteria 
is job-related and consistent with business necessity, and the disabled 
person’s deficiencies cannot be reasonably accommodated.’” For 
example, an employer, such as a university, may require that a person 
be able to lift fifty pounds or be able to drive a vehicle in order to 
work in a maintenance division of the institution. The employer may 
deny the job to the disabled person who cannot meet the requirements, 
if that person cannot be reasonably accommodated. 

The employer also may require that the individual not pose a direct 
threat to the health or safety of other individuals in the workplace. 
This direct threat’ standard applies to all disabled employees, not 
only to those with contagious diseases or infections.‘ For example, 
an employer may bar an applicant who has frequent grand mal seizures 
from working with heavy equipment or chemicals. However, a univer- 
sity may not assume that a person with a mental disability, or a person 
who has been treated for a mental disability, poses a direct threat to 





104. ADA § 102, 42 U.S.C.A. §§ 12112(c)(3)(A)-(B) (West Supp. 1991). 

105. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 73-74, reprinted in 1990 U.S.C.C.A.N. 
303, 356. 

106. See supra note 103. 

107. ADA § 103, 42 U.S.C.A. § 12113(a) (West Supp. 1991). 

108. ‘‘The term ‘direct threat’ means a significant risk to the health or safety of others 
that cannot be eliminated by reasonable accommodation.’’ ADA § 101, 42 U.S.C.A. 
§ 12111(3) (West Supp. 1991). 

This definition adopts the holding in School Board of Nassau County v. Arline, 480 
U.S. 273, 107 S. Ct. 1123 (1987), where the Court held that a ‘‘person who poses a 
significant risk of communication of an infectious disease to others in the workplace will 
not be otherwise qualified for his or her job if reasonable accommodation will not 
eliminate that risk.’’ 480 U.S. at 287, n.16, 107 S. Ct. at 1130, n.16. 

109. See supra note 107. 
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others. Objective evidence must show that the person has a recent 
history of committing overt acts or making threats which caused harm 
or directly threatened harm.*’° 

Congress also provided religious entities with a defense. Religious 
corporations, associations, educational institutions, and societies may 
give employment preferences to individuals of a particular religion to 
perform work connected with religious activities.1*! Thus, a religiously- 

affiliated university may require, as a qualification standard of employ- 
ment, that applicants and employees in jobs related to religious beliefs 
of the university conform to the religious tenets of that organization.’ 
The university cannot, however, discriminate against a maintenance 
person merely because that person does not hold certain religious . 
beliefs. 

Section 104(a) of Title I excludes from its coverage drug abuse, stating 
that the definition of a ‘‘qualified individual with a disability’’ does 
not include persons presently using drugs.’** Employers may not dis- 
criminate against employees who have successfully completed a drug- 
rehabilitation program, are not currently using illegal drugs and are 
participating in a supervised rehabilitation program, or are erroneously 
regarded as being illegal users of drugs.’** A university may prohibit 
the use of drugs and alcohol on the job*** and hold abusers of drugs 
and alcohol to the same standard of job qualification and behavior as 
other employees.’*® It may also require that employees conform their 


behavior to the requirements established pursuant to the Drug-Free 
Workplace Act of 1988.17 The ADA specifically authorizes workplace 
drug testing.1” 


4. Enforcement 


The remedies and procedures of Title VII of the Civil Rights Act of 
19647° are available for the Equal Employment Opportunity Commis- 
sion, the Attorney General and any person who believes that he or she 
is being discriminated against on the basis of a disability.12° Disabled 





110. H.R. Rep. No. 101-485(III), 101st Cong., 2d Sess. 45-46, reprinted in 1990 
U.S.C.C.A.N. 445, 468-69. 

111. ADA § 103, 42 U.S.C.A. § 12113(c)(1) (West Supp. 1991). 

112. Id., 42 U.S.C.A. § 12113(c)(2) (West Supp. 1991). 

113. 42 U.S.C.A. § 12114(a) (West Supp. 1991). 

114. ADA § 104, 42 U.S.C.A. § 12114(b) (West Supp. 1991). 

115. ADA § 104, 42 U.S.C.A. § 12114(c)(2) (West Supp. 1991). 

116. ADA § 104, 42 U.S.C.A. § 12114(c)(4) (West Supp. 1991). 

117. 41 U.S.C.A. § 711 (1989); ADA § 104, 42 U.S.C.A. § 12114(c)(3) (West Supp. 
1991). 

118. ADA § 104, 42 U.S.C.A. § 12114(d) (West Supp. 1991). 

119. 42 U.S.C. §§ 2000e-5, 2000e-6, 2000e-6, 2000e-8, 
2000e-9 (1988). 

120. 42 U.S.C.A. § 12117(a) (West Supp. 1991). Regulations set forth at 29 C.F.R. §§ 
1601.4 - 1601.93 (1991) describe the procedures by which disabled persons can proceed 
with a claim under the ADA. 
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persons can therefore employ the same procedures and seek the same 
remedies available to persons discriminated against based on race, color, 
religion, sex or national origin." 


B. Public Services 


Currently, section 504 prohibits discrimination only by recipients of 
federal financial assistance. Limiting section 504’s coverage to reci- 
pients of federal funds places the disabled at a severe disadvantage. 
For example, a mobility-impaired person may find it impossible to use 
public transportation, such as buses or trains; lifts on these modes of 
transportation are virtually nonexistent. The hearing and speech impaired 
may encounter difficulty in reaching police, fire and ambulance services 
by phone. These public services must be made accessible to the disa- 
bled.1?? 

Universities frequently offer police, fire, ambulance and transporta- 
tion services. Security phones dot many campuses, as do vans and 
buses to transport students, faculty, staff and the public around larger 
universities or colleges and universities located in cities. Although 
those universities that currently receive federal financial assistance 
already should make accessible such services to the disabled pursuant 
to section 504, United States v. Board of Trustees for University of 
Alabama,’ demonstrates that universities may be slow to implement 
transportation services for the mobility impaired. Under pre-ADA law, 
the court required UAB to make their buses and vans accessible to the 
handicapped because the university received federal financial assis- 
tance.’?* Title II reinforces the court’s holding. 

Title II, however, may not be applicable to universities. First, Title 
II prohibits discrimination on the basis of disability for all programs, 
activities and services provided by state and local governments or their 
instrumentalities and agencies, regardless of whether or not such entities 
receive federal financial assistance. Second, it extends coverage to all 
public entities that provide public transportation, whether or not such 
entities receive federal aid.*?5 This Note will not discuss whether uni- 
versities are instrumentalities of the state. If they are, Title II applies 
directly. If not, Title II should apply to universities since Congress 
would not want a different standard to apply to general public trans- 
portation and transportation to assist students, faculty and staff on 
university campuses. United States v. Board of Trustees for University 





121. H.R. Rep. No. 101-485(III), 101st Cong., 2d Sess. 48, reprinted in 1990 U.S.C.C.A.N. 
445, 471. 


122. H.R. Rep. No. 101-336, 101st Cong., 2d Sess. 84-85, reprinted in 1990 U.S.C.C.A.N. 
303, 367. 

123. 908 F.2d 740 (11th Cir. 1990). The case is discussed supra notes 47-61 and 
accompanying text. 

124. Id. 


125. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 84, reprinted in 1990 U.S.C.C.A.N. 
303, 366. 
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of Alabama states that section 504 should be used to rid discrimination 
on university campuses’”* and Title II provides the standards for uni- 
versities to follow. 

The general prohibition of Title II provides: 


Subject to the provisions of this title, no qualified individual with 
a disability shall, by reason of such disability, be excluded from 
the participation in, be denied the benefits of the services, pro- 
grams, or activities of a public entity, or be subjected to discrim- 
ination by any such entity.??” 


The term ‘‘public entity’’ includes public-transit authorities.12* The 
legislative history defines public transportation as ‘‘transportation by 
bus or rail, or by any other conveyance (other than air travel) that 
provides the general public with general or special service (including 
charter service) on a regular and continuing basis including service 
contracted through a private sector entity.’’!2° Accordingly, all new 
buses, rail vehicles, and other fixed-route vehicles,*° used vehicles’ 
and remanufactured vehicles’? must be made accessible to disabled 





126. 908 F.2d 740 (11th Cir. 1990). 

127. ADA § 202, 42 U.S.C.A. § 12132 (West Supp. 1991). 

128. Id. 

129. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 86, reprinted in 1990 U.S.C.C.A.N. 
303, 369: 

The Committee excluded transportation by air because the Congress recently 
passed the Air Carrier Access Act, which was designed to address the problem 
of discrimination by Air Carriers and it is the Committee’s expectation that 
regulations will be issued that reflect congressional intent. However, this title 
applies to the public entities’ fixed facilities used in air travel, such as airport 
terminals and to related services, such as ground transportation, provided by 
public entities. 

Donated buses are exempted. But this exemption cannot be used to circumvent the 
intent of the ADA. Id. 

130. PURCHASE AND LEASE OF NEW VEHICLES. - It shall be considered discrimination . . 
for a public entity which offers a fixed-route system to purchase or lease a new bus, a 
new rapid rail vehicle, a new light rail vehicle, to be used for public transportation, and 
for which a solicitation is made later than 30 days after the date of enactment of this 
Act, if such bus, rail, or other vehicle is not readily accessible to and usable by individuals 
with disabilities, including individuals who use wheelchairs. 

ADA § 222, 42 U.S.C.A. § 12142(a) (West Supp. 1991). Regulations are forthcoming at 
49 C.F.R. § 37.21. 

131. PURCHASE AND LEASE OF USED VEHICLES. - [I]t shall be considered discrimination 
for a public entity which operates a fixed-route system to purchase or lease a used vehicle 
for use on such system unless such entity makes demonstrated good faith efforts to 
purchase or lease a used vehicle for use on such system that is readily accessible to and 
usable by individuals with disabilities, including individuals who use wheel chairs. 

ADA § 222, 42 U.S.C.A. § 12142(b) (West Supp. 1991). Regulations are forthcoming 
at 49 C.F.R. § 37.23. 

132. REMANUFACTURED VEHICLES. -. . . it shall be considered discrimination for purposes 
of section 202 of this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 
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people, including persons confined to wheelchairs.'** New facilities 
used to provide public-transportation services, such as bus depots, must 
also be accessible to the disabled, including persons confined to wheel- 
chairs.1*4 

Public-transit authorities must also make changes to existing facilities, 
such as bus depots. They must make existing facilities accessible to 
accommodate persons with disabilities, including persons confined to 
wheelchairs.**> Particularly, main or ‘‘key’’ stations must be made 
accessible for people with disabilities, including persons confined to 
wheelchairs. **6 

Title II also sets guidelines for paratransit complements to a fixed- 
route public-transportation system, other than a system which provides 
solely commuter-bus service. A fixed-route public-transportation system 
must pursue a paratransit or other special transportation service to 
assist those who cannot use regular transportation services even after 
those regular services are made accessible.**’ It must provide a level of 





794) for a public entity which operates a fixed route system 
(A) to remanufacture a vehicle for use on such system so as to extend its usable 
life for 5 years or more, which remanufacture begins (or for which the solici- 
tation is made) after the 30th day following the effective date of this subsection; 
or 
(B) to purchase or lease for use on such system a remanufactured vehicle which 
has been remanufactured so as to extend its usable life for 5 years or more, 
which purchase or lease occurs after such 30th day and during the period in 
which the usable life is extended; unless, after remanufacture, the vehicle is, 
to the maximum extent feasible, readily accessible to and usable by individuals 
with disabilities, including individuals who use wheelchairs. 

ADA § 222, 42 U.S.C.A. § 12142(c) (West Supp. 1991). Regulations are forthcoming at 

49 €.F.R. § 37:25. 
133. As to the fixed-route system, Congress does provide some relief for public-transit 
authorities. With respect to the purchase of new buses, if wheelchair lifts cannot be 
provided, Title II temporarily relieves the public entity of this obligation if it can show: 
(1) that the new buses were ordered with lifts; 
(2) that a qualified manufacturer of lifts was unavailable; 
(3) that the entity made a good-faith effort to locate a qualified manufacturer 
to supply lifts; and 
(4) that further delays would significantly impair transportation services to the 
community in the public entity’s coverage. 

ADA § 225, 42 U.S.C.A. § 12145(a) (West Supp. 1991). 

134. New Faciitigs. - For the purposes of section 202 of this Act and Section 504... 
it shall be considered discrimination for a public entity to construct a new facility to be 
used in the provision of designated public transportation services unless such facility is 
readily accessible to and usable by individuals with disabilites, including individuals 
who use wheelchairs. 

ADA § 226, 42 U.S.C.A. § 12146 (West Supp. 1991). 

135. ADA § 227, 42 U.S.C.A. § 12147(a) (West Supp. 1991). 

136. ADA § 227, 42 U.S.C.A. § 12147(b)(1) (West Supp. 1991). 

137. The term ‘‘paratransit or other special transportation services’ means a transpor- 
tation system that is available to those individuals who are unable to use the transportation 
system available to other people. This has been characteristically provided by transit 
authorities or contracted out to private companies and uses small buses or vans. Usually, 
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services comparable to that provided to individuals using fixed-route 
public transportation.*** The public entity must follow certain minimum 
service criteria set down by regulations.*° The regulations contain 
certain provisions regarding, inter alia, eligible recipients of the para- 
transit service,’*° service areas,’*! service criteria,‘*? a public-hearing 
requirement,’** a plan requirement,’** and provision of services by 
others.**® The regulations also include a provision stating that if a 
paratransit system would cause ‘‘undue financial burden”’ on the public 
entity, that transportation system must provide alternative services that 
would not impose an undue financial burden.*** 

The remedies, procedures, and rights outlined in Section 505 of the 
Rehabilitation Act of 1973**” are available to those disabled persons 
who suffer discrimination under Title II of the ADA.** The deadline 
under Title II for installing lifts and making transportation accessible 
was January 1992."*° Title II’s requirements for new fixed-route vehi- 
cles,*®° paratransit systems,'*' and new vehicles in demand-responsive 
systems,**? became effective upon passage of the ADA.**? 


C. Public Accommodations and Services Operated By Private 
Entities 


Universities frequently operate dining facilities on campus. They also 
may invite privately-owned eating establishments to operate a restaurant 


on campus. Stadiums, auditoriums, laundromats, barber shops, gym- 
nasiums, art galleries, hotels, and similar establishments operated by 
universities, may be subject to the provisions of section 504 if the 





the service is demand responsive or door-to-door service. S. Rep. No. 116, 101st Cong., 
2d Sess. 51 (1989). 

138. ADA § 223, 42 U.S.C.A. § 12143(a) (West Supp. 1991). 

139. ADA § 223, 42 U.S.C.A. §§ 12143(b)-(c) (West Supp. 1991). The ADA directs the 
Architectural and Transporation Barriers Compliance Board to issue guidelines for the 
transportation industry. ADA § 504, 42 U.S.C.A. § 12204(a) (1991). The regulations were 
subsequently promulgated in Transportation for Individuals with Disabilities, 56 Fed. 
Reg. 45,584 (1991) (to be codified at 49 C.F.R. §§ 27, 37, 38). 

140. 56 Fed. Reg. at 45634. 

141. . at 45635-36. 

142. : 

143. Id. at 45637. 

144. Id. at 45636-37. 

145. . at 45637. 

146. Id. at 45639. 

147. 29 U.S.C. § 794a (1988). 

148. ADA § 203, 42 U.S.C.A. § 12133 (West Supp. 1991). 

149. Pub. L. No. 101-336, 104 Stat. 338, § 205(a) (1990) (codified at 42 U.S.C.A. 
§ 12131 (West Supp. 1991)). 

150. ADA § 222, 42 U.S.C.A. § 12142 (West Supp. 1991). 

151. ADA § 223, 42 U.S.C.A § 12143(a) (West Supp. 1991). 

152. ADA § 224, 42 U.S.C.A. § 12144 (West Supp. 1991). 

153. Pub. L. No. 101-336, 104 Stat. 346, 353, §§ 231(b), 246(b) (1990) (codified 42 
U.S.C.A. §§ 12141, 12161 (West Supp. 1991)). 
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university receives federal financial assistance. The university may be 
required to make such buildings accessible. Title III of the ADA states 
that if such buildings are run by private entities, and they affect 
commerce,*** they must be made accessible to the handicapped. 

Title III has two purposes. First, it extends Section 504 prohibitions 
of discrimination against disabled persons from federal agencies and 
recipients of federal financial assistance to privately-operated public 
accommodations*®> and commercial facilities.‘** This will ‘‘bring indi- 
viduals with disabilities into the economic and social mainstream of 
American life.’’*57 Second, Title II] prohibits discrimination in public 
transportation services provided by private entities.’* 

Section 302 states: 


No individual shall be discriminated against on the basis of dis- 
ability in the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, or accommodations of any place 
of public accommodation by any person who owns, leases (or 
leases to), or operates a place of public accommodation.’ 





154. ADA § 301, 42 U.S.C.A. 12181(1) (West Supp. 1991) states: 

(1) CoMMERCE.—The term ‘‘commerce’’ means travel, trade, traffic, commerce, 
transportation, or communication— 

(A) among the several States: 

(B) between any foreign country or any territory or possession and any State; 
or 

(C) between points in the same State but through another State or foreign 
country. 

155. ADA § 302, 42 U.S.C.A. § 12182(a) (West Supp. 1991). 

156. ADA § 301, 42 U.S.C.A. § 12181(2) (West Supp. 1991) provides: 

(2) COMMERCIAL FACILiTIES.—The term ‘commercial facilities’ means facilities— 
(A) that are intended for nonresidential use; and 
(B) whose operations will affect commerce. 

Examples of commercial facilities are office buildings or warehouses. 

157. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 99, reprinted in 1990 U.S.C.C.A.N. 
303, 382. 

158. ADA § 304, 42 U.S.C.A. § 12184(a) (West Supp. 1991) states: 

(a) GENERAL RULE.—No individual shall be discriminated against on the basis of 
disability in the full and equal enjoyment of specified public transportation 
services provided by a private entity that is primarily engaged in the business 
of transporting people and whose operations affect commerce. [emphasis added] 
A private college or university is not primarily engaged in the business of transporting 
people; thus this section of Title III will not be discussed. 

Section 504 would cover private colleges and universities in this area. In Grove City 
College, the Supreme Court held that federal aid received by a school through its students, 
and not just direct institutional assistance, was still federal financial assistance. 465 U.S 
at 564, 104 S. Ct. at 1216. This holding is still good law. The CRRA clarified that such 
federal financial assistance requires the entire college or university to be accessible to 
the handicapped. It is unlikely that a private college or university does not receive such 
federal aid through its students. Thus, section 504 would reach any mode of transportation 
on campus that the disabled would use. 

159. ADA § 302, 42 U.S.C.A. § 12182(a) (West Supp. 1991). 
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The key term in this section is ‘‘public accommodations,’’'® which 
includes private universities.** The limitation is that these facilities 
must affect commerce, i.e., causing travel, trade, traffic, commerce, 
transportation or communication among the several states.*** Also, the 
phrase ‘‘full and equal enjoyment’’ does not mean that disabled and 
nondisabled persons must achieve an identical result or level of achieve- 
ment, but that ‘‘persons with disabilities must be afforded equal 
opportunity to obtain the same [level of enjoyment].’’'™ 

It is unlawful discrimination against disabled people to deny them 
participation in an activity,‘** provide unequal benefits,’ or allow 





160. ADA § 301, 42 U.S.C.A. § 12181(7) (West Supp. 1991) states: 

(7) Pustic Accommopation. - The following private entities are considered public 
accommodations for purposes of this title, if the operations of such entities 
affect commerce— 

(A) an inn, hotel, motel, or other place of lodging, except for an establishment 
located within a building that contains not more than five rooms for rent or 
hire and that is actually occupied by the proprietor of such establishment as 
the residence of such proprietor; 

(B) a restaurant, bar, or other establishment serving food or drink; 

(C) a motion picture house, theater, concert hall, stadium, or other place of 
exhibition or entertainment; 

(D) an auditorium, convention center, lecture hall, or other place of public 
gathering; 

(E) a bakery, grocery store, clothing store, hardware store, shopping center, or 
other sales or rental establishment; 

(F) a laundromat, dry-cleaners, bank, barber shop, beauty shop, travel service, 
shoe repair service, funeral parlor, gas station, office of an accountant or lawyer, 
pharmacy, insurance office, professional office of a health care provider, hos- 
pital, or other similar service establishment; 

(G) a terminal, depot, or other station used for specified public transportation; 
(H) a museum, library, gallery, or other place of public display or collection; 
(1) a park, zoo, amusement park, or other place of recreation; 

(J) a nursery, elementary, secondary, undergraduate, or postgraduate private 
school or other place of education; 

(K) a day care center, senior citizen center, homeless shelter, food bank, adoption 
agency, or other social service establishment; and 

(L) a gymnasium, health spa, bowling alley, golf course, or other place of 
exercise or recreation. 

161. ADA § 301, 42 U.S.C.A. § 12181(7)(J) (West Supp. 1991). Private schools, 
including elementary and secondary schools, are covered by this title. The Committee 
does not intend, however, that compliance with this legislation requires a private school 
to provide a free appropriate education or develop an individualized education program 
in accordance with regulations implementing [S]ection 504 of the Rehabilitation Act of 
1973 (34 C.F.R. part 104) and regulations implementing part B of the Education of the 
Handicapped Act (34 C.F.R. part 300). Of course, if a private school is under contract 
with a public entity to provide a free appropriate public education, it must provide such 
education in accordance with [S]ection 504 and part B regulations of the Education of 
the Handicapped Act. 

H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 100, reprinted in 1990 U.S.C.C.A.N. 303, 
384. 

162. ADA § 301, 42 U.S.C.A. § 12181(1) (1991). 

163. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 101, reprinted in 1990 U.S.C.C.A.N. 
303, 384. 

164. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(A)(i) (West Supp. 1991). 

165. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(A)(ii) (West Supp. 1991). 
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participation only in a separate benefit or program, apart from nondis- 
abled persons.’* If separate or different programs are necessary in 
particular instances, in the programs that are not separate or different 
‘fan individual with a disability shall not be denied the opportunity to 
participate in such programs or activities . . . .’"'*”7 Where goods, facil- 
ities, privileges, advantages, accommodations, and services are avail- 
able, the disabled must take part ‘‘in the most integrated setting 
appropriate to the needs of the individual.’’*** Thus, the ADA requires 
‘“‘mainstreaming.’’*** Administrative methods must not discriminate or 
perpetuate discrimination on the basis of disability,’”° nor can a covered 
entity deny goods or privileges to any individual or entity because that 
individual or entity has a relationship or association with disabled 
persons.’”? 

Specifically, it is unlawful to apply discriminatory eligibility criteria 
that screen out or tend to screen out any disabled individuals from full 
and equal enjoyment of any goods and privileges unless such criteria 
are necessary for the provision of such goods and privileges.” A public 
accommodation also discriminates if it fails to make reasonable modi- 
fications in policies, practices, and procedures, ‘‘when such modifica- 
tions are necessary to afford such [goods and privileges]’’*”* to disabled 
persons. However, if the ‘‘entity can demonstrate that making such 
modifications would fundamentally alter the nature of such [goods and 
privileges],’’’”* the modifications need not be made. 

Covered entities also must provide auxiliary aids and services if, in 
their absence, a disabled person ‘‘is excluded, denied services, segre- 
gated or otherwise treated differently than [another] individual .. . .’’?”5 
This provision may be circumvented if the entity can show that such 
steps would fundamentally alter the nature of the goods and privileges 
or would result in an undue burden.’ Undue burden is the same as 
undue hardship in Title '”’ which means an action requiring significant 
difficulty or expense, when considered in light of the factors such as 
cost, overall financial resources of the facility, and the type of operations 
involved.178 





165. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(A)(ii) (West Supp. 1991). 

166. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(A)(iii) (West Supp. 1991). 

167. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(C) (West Supp. 1991). 

168. ADA § 302, 42 U.S.C.A § 12182(b)(1)(B) (West Supp. 1991). 

169. Mainstreaming denotes giving handicapped persons a chance at a normal life by 
involving them in as many activities as possible that nonhandicapped persons experience 
every day. 

170. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(D) (West Supp. 1991). 

171. ADA § 302, 42 U.S.C.A. § 12182(b)(1)(E) (West Supp. 1991). 

172. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(i) (West Supp. 1991). 

173. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(ii) (West Supp. 1991). 

174. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(ii) (West Supp. 1991). 

175. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(iii) (West Supp. 1991). 

176. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(iii) (West Supp. 1991). 

177. H.R. Rep. No. 485(II), 101st Cong., 2d Sess. 107, reprinted in 1990 U.S.C.C.A.N. 
303, 390. 

178. ADA § 101, 42 U.S.C.A. § 12111(10) (West Supp. 1991). 
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An entity also discriminates if it fails to remove architectural and 
communication barriers from existing facilities and transportation bar- 
riers from existing vehicles.’”? Removal of such barriers, however, must 
be readily achievable.’* Readily achievable means easily accomplish- 
able and able to be carried out without much difficulty or expense and 
includes the same factors as listed in the definition of ‘“‘undue bur- 
den.’’'*: The difference, if any, between undue burden and readily 
achievable appears slight. Furthermore, if an entity can demonstrate 
that the removal of a barrier is not readily achievable, but a readily- 
achievable alternative method exists to accommodate the disabled 
individual, the entity discriminates against the disabled person if the 
person is not accommodated by the alternative method.’ Thus, if 
installing an elevator in a building would not be readily achievable, 
but the class could be held in a first-floor classroom, the university 
discriminates if it fails to hold that class on the first floor. 

Major structural changes or remodelling in public accommodations 
and commercial facilities that affect commerce must accommodate dis- 
abled persons.*** In addition, new facilities must be readily accessible 
to persons with disabilities unless it is structurally impracticable to 
meet the accessibility requirement.*** The ADA requires an elevator in 
every new facility unless the facility has fewer than three stories or has 
less than 3,000 square feet per story.® 





179. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(iv) (West Supp. 1991). 
This does not include barriers removable only through the retrofitting of vehicles with 
lifts. Id. 
180. Id. 
ADA § 301(9) defines ‘‘readily achievable:’’ 
The term ‘‘readily achievable’’ means easily accomplishable and able to be 
carried out without much difficulty or expense. In determining whether an 
action is readily achievable, factors to be considered include— 
(A) the nature and cost of the action needed under this Act; 
(B) the overall financial resources of the facility or facilities involved in the 
action; the number of persons employed at such facility; the effect on expenses 
and resources, or the impact otherwise of such action upon the operation of 
the facility; 
(C) the overall financial resources of the covered entity; the overall size of the 
business of a covered entity with respect to the number of its employees; the 
number, type, and location of its facilities; and 
(D) the type of operation or operations of the covered entity, including the 
composition, structure, and functions of the workforce of such entity; the 
geographic separateness, administrative or fiscal relationship of the facility or 
facilities in question to the covered entity. 
42 U.S.C.A. § 12181(9) (West Supp. 1991). 
181. Id. 
182. ADA § 302, 42 U.S.C.A. § 12182(b)(2)(A)(v) (West Supp. 1991). 
183. ADA § 303, 42 U.S.C.A. § 12183(a) (West Supp. 1991). 
184. ADA § 303, 42 U.S.C.A. § 12183(a)(1) (West Supp. 1991). 
185. ADA § 303, 42 U.S.C.A. § 12183(b) (West Supp. 1991). 
If the building is a shopping center, a shopping mall, the professional office of a 
health-care provider, or some other facility the Attorney General deems applicable, it 
must have an elevator. 





1992] AMERICANS WITH DISABILITIES ACT OF 1990 415 


Enforcement procedures and remedies under Title II of the Civil 
Rights Act of 1964*® apply to violations of Title II] of the ADA. 
Injunctive relief is also available to require that facilities be made 
readily accessible for disabled persons.’®’ Title III becomes effective in 
January 1992 with certain exceptions.’ 


II]. IMPACT OF THE ADA ON COLLEGES AND UNIVERSITIES 


For universities, the impact of the ADA is difficult to predict. 
Theoretically, the ADA derives much of its substantive framework from 
section 504, making the ADA’s language very familiar to universities 
that receive federal financial assistance. Section 504 and its regulations 
demand that universities make their facilities accessible to students, 
faculty and staff with disabilities. Thus, it would appear that univer- 
sities would not need to make drastic changes if they already comply 
with section 504.*° As a practical matter, however, many advocates for 
the disabled argue that the ADA will give persons with disabilities 
increased leverage to make programs and activities at universities 
accessible.1%° 

Most university officials feel they are ahead of any other sector of 
the economy in making facilities accessible to the disabled.’ College 
& University officials stress that costs involved in complying with 
‘handicapped access laws are not a significant factor in their opinions 
on new legislation.’’*? Administrators say that they want their insti- 
tutions to welcome the disabled.’ 

For small institutions, especially private ones, the ADA may have 
adverse cost effects. Many of these institutions receive no direct federal 





186. 42 U.S.C. § 2000a-3(a) (1988). 

187. ADA § 308, 42 U.S.C.A. §§ 12188(a)(1)-(2) (West Supp. 1991). 

188. Pub. L. No. 101-336, 104 Stat. 365, § 310 (1990) (codified at 42 U.S.C.A. § 12181 

(West Supp. 1991)) provides: 

(a) GENERAL RULE.—Except as provided in subsections (b) and (c), this title shall 
become effective 18 months after the date of the enactment of this Act. 
(b) Civ. Actions.—Except for any civil action brought for a violation of section 
303, no civil action shall be brought for any act or omission described in 
section 302 which occurs— 

(1) during the first 6 months after the effective date, against businesses that 
employ 25 or fewer employees and have gross receipts of $1,000,000 or less; 
and 

(2) during the first year after the effective date, against businesses that employ 
10 or fewer employees and have gross receipts of $500,00 or less. 

(c) ExcEPTION.—Sections 302(a) for purposes of section 302(b)(2)(B) and (C) only, 
304(a) for purposes of section 304(b)(3) only, 304(b)(3), 304, and 306 shall take 
effect on the date of the enactment of this Act. 

189. Jaschik, Advocates for Disabled Say a New Law Will Help Them Pressure Colleges 

to Open Facilities to the Handicapped, CHRON. HIGHER Epbuc., Oct, 18, 1989, at A28. 

190. Id. See infra text accompanying note 196. 

191. Id. 

192. Id. 

193. Id. 
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financial aid for programs and activities, and a few disabled students 
may not justify the costs of accessibility.1°%* Because they have not been 
required to comply with section 504 requirements, these institutions 
may not be as prepared for the demands of the ADA as their public 
counterparts. 

Advocates for the disabled believe that the ADA will give them the 
added leverage needed to get universities to comply with accessibility 
laws. One advocate predicts, however, that many universities ignore 
existing laws, and will probably ignore the ADA.*® 

The ADA will give the disabled added leverage in making universities 
accessible to the handicapped in specific ways: transportation, alteration 
of existing facilities, classrooms, library materials, social and recreation 
areas, and an increase in court appearances. The ADA buttresses dis- 
abled persons’ attempts to make facilities and programs accessible, thus 
increasing the chances that the handicapped will file suit against 
universities that are slow to implement accessibility programs. 

Transit systems operated by universities must be made accessible to 
disabled persons. Section 504, according to United States v. Board of 
Trustees for University of Alabama, requires accessibility. The ADA 
gives the standards by which new buses must be equipped with lifts 
and older buses may have to be modified. Universities may have to 
operate a paratransit bus system of specially-equipped buses to accom- 
modate the disabled, if the fixed-route system operated by the university 
is one other than a system which provides solely commuter-bus service. 
These requirements could impose heavy costs on larger universities 
which run transit systems. 

Universities will have to alter existing facilities to make those facil- 
ities accessible for people with disabilities. Many universities use land- 
mark or historical buildings as class rooms or for administrative offices. 
Because of the age of these buildings, universities may not have equipped 
these buildings for use by the disabled. That is, the buildings may not 
contain elevators, ramps or hand rails to assist the disabled. Universities 
may be required to modify these older facilities. 

Section 504 and the ADA require universities to change classrooms, 
library materials and texts to accommodate the disabled. Books, texts, 
tests in braille for the blind, sign-language interpreters to assist the 
deaf and other measures may be required. Signs for floor numbers and 
room numbers may be required in both letter form and braille. In 
addition, universities may have to alter social and recreational areas. 
Student unions, snack shops, dining halls, campus centers, restaurants, 





194. Id. 

195. Id. For example, a college in California planned an extension of a building for 
classrooms and faculty offices without making it accessible to the disabled. Funding for 
accessibility was not provided until California legislators applied political pressure to 
push the college to get funding to make the extension accessible to the handicapped. Id. 
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hotels, stadiums, gift shops, book stores and athletic centers may have 
to be made accessible to the disabled. The ADA requires such modifi- 
cations only if these facilities are public accommodations affecting 
commerce. However, universities may want to make such facilities 
accessible to the handicapped regardless of whether they affect com- 
merce in order to avoid litigation. As for employment at universities, 
section 504 and its regulations and Title I of the ADA mirror one 
another. Previous compliance with section 504, therefore, should be 
sufficient to comply with the ADA. 

If universities do not make their buildings and programs accessible, 
the ADA gives persons with disabilities a variety of procedures to 
enforce their civil rights to accessibility, which could lead to more 
court appearances by universities. Even if institutions attempt to comply 
with the ADA, they will probably face increased litigation. Persons 
with disabilities may, if they are employees, file complaints with the 
Equal Employment Opportunity Commission or sue their respective 
institutions seeking job reinstatements and back pay.*** Non-employees 
can continue to petition the Office of Civil Rights to investigate the 
institution’s compliance with section 504 or sue privately. This is in 
keeping with section 504 which gives an implied right of private action 
by the plaintiff without exhausting administrative remedies.**’ This may 
mean filing a suit to obtain an injunction or ordering the university to 
make certain modifications to buildings. 


CONCLUSION 


The ADA provides overdue civil-rights protection to persons with 
disabilities by making previously inaccessible transit systems, private 
employment, public accommodations and telecommunications accessi- 
ble. The ADA mandates that people with disabilities be brought into 
the economic and social mainstream. It ensures that the federal gov- 
ernment plays a vital role in enforcing these standards and rights. For 
universities, however, because section 504 and its regulations already 
provide comprehensive coverage, the ADA breaks little new ground in 
making institutions accessible to the disabled. 


Wayne A. Hill, Jr.1%* 





196. Id. 
197. See, e.g., Davis v. Modine Mfg. Co., 526 F. Supp. 943 (D. Kan. 1981). 
198. B.A., Houghton College, 1988; J.D., Notre Dame Law School, 1991. 
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